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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
[SOCFRPart  18] 

MARINE  MAMMALS 

Proposed  Waiver  of  Moratorium  on  the 
Polar  Bear,  Sea  Otter,  and  Pacific  Walrus 

This  proposal  contains  regulatirms  to 
Implement  sections  101  and  103  of  the 
Marine  Mammal  Protection  Act  of  1972 
(hereinafter  “the  Act”)  by  waiving  the 
present  moratorium  on  taking  and  im- 
lM>rtation  of  the  polar  bear  iUrsns  marl- 
timus).  sea  otter  (Enhydra  lutris),  and 
Pacific  walrus  iOddbenus  rosmarus). 

Section  101  of  the  Act  establishes  a 
moratorium  on  the  taking  and  imi>orting 
of  marine  mammals.  Under  certain  con¬ 
ditions,  which  are  set  out  in  section  101 
(a)(3)(A),  the  moratorium  can  be 
waived  for  any  given  species  of  marine 
mammal.  The  waiver  is  to  be  accom¬ 
panied  by  regulations  for  the  conserva¬ 
tion  of  the  species  in  question,  issued 
pursuant  to  section  103  of  the  Act. 

Section  109  of  the  Act  preempts  State 
laws  and  regulations  relating  to  the  tak¬ 
ing  of  marine  mammals  within  the 
State’s  jurisdiction.  That  sectkA  also 
provides  tor  the  reinstatement  of  State 
laws  and  regulations  which  provide  for 
the  conservation  of  marine  mammals 
consistent  with  the  Act  and  any  appli¬ 
cable  regulations. 

Based  on  scientific  and  other  evidoace 
available  to  it,  the  United  States  Fish 
and  Wildlife  Service  (FWS)  has  deter¬ 
mined  that  certain  marine  mammals, 
specifically  the  species  mentioned  above, 
can  and  should  be  conserved  on  the  basis 
of  a  management  regime  other  than  a 
strict  moratorium  on  taking  and  im- 
C>ortation.  Based  on  a  long  standing  re¬ 
quest  from  the  State  of  Alaska,  and  on 
communications  with  other  States,  FWS 
has  also  determined  that  in  many  in¬ 
stances,  the  States  have  the  primary  in¬ 
terest  and  expertise  in  conserving 
marine  mammals  consistent  with  the 
Act,  and  the  capability  of  implementing 
such  conservation  progiTuns. 

The  regulations  in  the  proposal  are 
written  to  provide  for  those  situations 
where  it  is  appropriate  to  waive  the 
moratorium  under  section  101  and  a 
State  can  provide  a  conservation  pro¬ 
gram  imder  section  109  to  manage  the 
populations  in  question  consistent  with 
the  Act.  These  regulations  do  not  apply 
where  a  waiver  of  the  moratorium  is 
appropriate  but  the  Federal  govern¬ 
ment  alone  would  establish  and  imple¬ 
ment  a  conservation  regime.  Separate 
regiUations  would  be  promulgated  to 
deal  with  the  latter  situation. 

Simultaneously  with  this  proposal ' 
the  National  Marine  Fisheries  l^rvice 
is  publishing  a  nearly  identical  pro- 
posal  which  will  amei^  Part  216  of  Title 
50,  CFR,  and  will  apply  to  those  species 
of  marine  mammals  over  which  that 
Service  was  given  jurisdiction  by  the 
Act.  However,  the  action  with  respect 
to  all  species  is  a  joint  one,  and  the  pro- 
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posed  regulations  of  both  Services  will  be 
considered  at  a  joint  hearing. 

Description  or  the  Proposal 

I.  regulations  for  a  cooperative  state- 
federal  conservation  program 

The  first  item  in  the  proposal  would 
establish  a  new  subpart  F  in  Part  18  of 
Title  50,  cm,  providing  standards  and 
procedures  for  the  approval  and  moni¬ 
toring  of  State  laws  and  regulatory  pro¬ 
grams  which  implement  a  waiver  of  the 
moratorium.  This  new  subpart  is  appli¬ 
cable  to  all  States  and  is  specifically 
designed  for  a  cooperative  State/Fed- 
eral  management  system  for  marine 
mammal  resources.  These  regulations 
will  apply  to  all  species  of  marine  mam¬ 
mal  for  which  the  moratorium  may  be 
waived.  Including  the  Pacific  walrus. 
The  proposed  regulations  will  thus  re¬ 
place  the  current  subpart  F,  which  ap¬ 
plies  only  to  Pacific  walrus. 

At  the  hearing  which  was  held  to 
consider  the  regulations  now  contained 
in  subpart  F,  counsel  for  the  Service 
stipulated  that  those  regulations  would 
be  limited  to  Pacific  walrus.  This  was 
done  in  order  to  provide  an  opportunity 
to  be  heard  to  those  persons  who  did  not 
aiKiear  at  the  hearing  but  who  are  con¬ 
cerned  with  waiver  of  the  moratorium 
on  the  taking  of  oUier  marine  mam¬ 
mals.  TTiis  proposal  provides  such  an 
opportunity. 

In  §S  18.51  through  18.53  the  proposal 
requires  two  simultaneous  events  in 
order  to  trigger  a  waiver  of  the  morato¬ 
rium: 

(1)  A  decision  by  the  Director  that  a 
waiver  of  the  moratorium  is  appropriate; 
and 

(2)  The  submission  of  State  laws  and 
regulations  constituting  a  proper  man¬ 
agement  regime  for  the  marine  mammals 
in  question. 

'When  both  of  these  conditions  have 
been  met,  the  approval  of  State  laws  and 
regulations  pursuant  to  section  109  of  the 
Act  activates  the  waiver  of  the  morato¬ 
rium. 

The  Fish  and  Wildlife  Service  believes 
that  this  system  provides  the  best  com¬ 
bination  of  State  and  Federal  capabili¬ 
ties,  while  meeting  the  objectives  of  the 
Act  for  conservation  of  marine  mammals. 
It  is  consistent  with  the  program  for  co¬ 
operative  agreements  with  States  under 
the  Endangered  Species  Act  of  1973 
which  likewise  encourages  State  action 
imder  Federal  guidelines.  As  stated 
above,  this  does  not  eliminate  the  pos¬ 
sibility  of  a  Federal  management  regime 
for  certain  marine  mammal  populations 
under  appropriate  circumstances.  It 
simply  provides  for  those  occasions  when 
a  State  desires  to  establish  a  marine 

Section  18.54  describes  the  procedures 
for  both  the  initial  and  the  continuing 
approval  of  State  laws  and  regulations. 
It  provides  for  Federal  Register  notice 
to  the  public  of  the  Director’s  approval 
of  State  laws  and  regulations,  a  (lescrip- 
tion  of  the  management  reg^e  estab¬ 
lished  by  the  State,  and  the  extent  of  the 
waiver  of  the  moratorium. 

Section  18.55  provides  the  criteria  for 
the  approval  of  State  laws  and  regula¬ 


tions.  These  criteria  have  been  designed 
to  assure  that  all  appropriate  biological 
and  ecological  factors  have  been  taken 
into  account,  consistent  with  the  basic 
policies  and  goals  of  the  Act. 

Section  18.56  establishes  machinery 
f(»:  an  annual  review  of  the  State  pro¬ 
gram  (or  more  often  if  necessary). 
Working  together,  this  section  and  the 
preceding  sections  provide  for  State 
management  of  certain  marine  mammals 
resources,  under  Federal  guidelines  and 
review.  This  system  will  have  the  fol¬ 
lowing  advantages: 

(1)  The  States  will  actually  manage 
the  resource;  generally,  the  States  have 
Uie  interest,  expertise  and  capability  to 
carry  out  prefer  conservation  programs; 

(2)  The  State  conservation  program 
must  meet  Federal  standards; 

(3)  The  State  program  will  be  imder 
continual  Federal  review; 

(4)  Implementation  of  a  State  pro¬ 
gram  '  will  be  preceded  by  a  Federal 
waiver  of  the  moratorium. 

Section  18.57  establishes  certain  norms 
tor  enforcement,  and  certain  Federal 
rules.  These*  will  assure  the  effectiveness 
of  the  particular  approved  conservation 
program. 

For  public  convenience  and  clarity, 
S  18.58  win  contain  a  list  of  all  waivers 
of  the  moratorium,  and  of  all  States 
’  which  have  approved  programs. 

These  regulations  for  subpart  F  will 
be  promulgated  pursuant  to  section  553 
of  the  Administrative  Procedure  Act,  5 
UB.CL  8  553.  Thus,  Interested  parties  will 
have  thirty  (30)  days  in  which  to  file 
written  comments  on  these  proposed 
regulations  for  subpart  F.  Written  com¬ 
ments  are  to  be  submitted  to  the  Direc¬ 
tor,  United  States  Fish  and  Wildlife 
Sei^ce,  Department  of  the  Interior, 
Washington,  D.C.  20240,  on  or  before 
May  10, 1976. 

n.  CONSEQUENTIAL  CHANGES  IN  THE  BASIC 
MARINE  MAMMAL  REGULATIONS 

The  second  item  in  this  proposal  would 
make  consequential  changes  in  Part  18 
of  Title  50,  CFR.  Section  18.23  which  re¬ 
lates  to  the  taking  of  marine  mammals  by 
certain  Indians,  Aleuts  and  Eskimos,  is 
the  first  section  affected.  If  the  State 
laws  and  regulations  regarding  marine 
mammals  become  effective,  certain  Fed¬ 
eral  restrictions  on  the  transfer  of  parts 
or  product  of  marine  mammals  will  no 
longer  be  necessary.  This  is  based  on  the 
State’s  ability  to  control  any  Illicit  trade 
in  sudi  items,  thereby  avoiding  an  in¬ 
centive  to  take  more  marine  mammals 
than  appropriate. 

Secti(m  18.4  is  also  affected  by  this 
IHoposal.  The  text  of  that  section  would 
be  deleted  and  the  section  reserved  since 
it  duplicates  8  18.53  of  the  proposal. 

The  prcHXKal  would  renumber  g  18.58 
as  1 18.59. 

'The  proposal  would  also  amend  g  18.11 
to  make  it  consistent  with  the  proposal. 

m.  REGULATIONS  TO  IMPLEMENT  THE 
WAIvn  OF  THE  MORATORIUM 

The  third  Item  in  this  proposal  would 
establish  a  new  subpart  H  in  Part  18  of 
Title  50  CFR,  providing  regulations  to 
ensure  that  the  taking  and  importation 
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of  each  species  or  population  stock  of 
marine  mammal  for  which  the  mora¬ 
torium  has  been  waived  will  not  be  to  the 
disadvantage  of  that  species  or  popula¬ 
tion  stock. 

The  regulations  in  this  subpart  would 
provide  for  those  situations  where  it  is 
appropriate  to  waive  the  moratorium 
under  section  101,  and  a  State  can  pro¬ 
vide  a  conservation  program  under  sec¬ 
tion  109  to  manage  the  populations  in 
question  consistent  with  the  Act.  These 
regulations  do  not  cover  the  circumstance 
where  a  waiver  of  the  moratorium  is  ap¬ 
propriate  but  the  Federal  Government 
alone  would  establish  and  implement  the 
particular  conservation  regime.  At  this 
time  Uiese  regiilations  will  apply  to  the 
three  species  involved  in  this  proposal 
including  the  Pacific  walrus  which  is 
the  only  species  covered  by  the  current 
subpart  H. 

The  proposed  regulations  for  subpart 
H  constitute  regulations  prescribed  to 
carry  out  section  103  of  the  Act  and  must 
therefore  be  made  “on  the  record  after 
opportimlty  for  an  agency  hearing." 
lliose  regulations  will  therefore  be  the 
subject  of  the  hearing  to  be  hdd  con¬ 
cerning  the  Secretary’s  determination  to 
waive  the  moratorium  pursuant  to  sec¬ 
tion  101(a)  (3)  (A)  of  the  Act.  The  State’s 
laws  and  regulations,  which  constitute 
the  essence  of  the  regulatory  scheme, 
will  also  be  considered  at  the  hearing. 

Notice  or  Availability  of  Alaska’s  Regu¬ 
lations  ON  THE  Nine  Species  of  Marine 

Mammals  for  Which  Waiver  of  the 

Moratorium  Is  Sought  and  Section 

103(d)  Statement 

The  State  of  Alaska  has  proposed  a 
conservation  program  for  nine  species 
of  marine  mammals.  Three  of  the  nine 
spices  are  under  the  Service’s  Jurisdic¬ 
tion;  the  polar  bear,  sea  otter,  and  Pa¬ 
cific  walrus.  The  remaining  six  species 
are  under  the  Jurisdiction  of  the  Depart¬ 
ment  of  Commerce  and  are  the  subject 
of  a  separate  but  identical  proposal 
which  is  published  simultaneously  with 
this  proposal  by  the  National  Marine 
Fisheries  Service  (NMFS)  .*  The  Directors 
of  NMFS  and  FWS  have  individulally 
determined  that  consideration  of  a  waiv¬ 
er  of  the  moratorium  on  the  taking  of 
those  nine  species  is  appropriate  under 
section  101(a)  (3)  (A)  of  the  Act. 

The  State  of  Alaska’s  laws  and  regu¬ 
lations  are  available  for  inspection  at  the 
Docket  Section  of  the  OfiBce  of  Hearings 
and  Appeals,  U.S.  Department  of  the  In¬ 
terior,  4015  Wilson  Boulevard  Arlington, 
Virginia  22203.  Copies  of  the  State  laws 
and  regulations  may  be  obtained  by  writ¬ 
ing  to  the  Director  (MNB),  U.S.  Fish 
and  Wildlife  Service,  Washington,  D.C. 
20240,  for  those  species  for  which  FWS 
has  Jurisdiction  and  to  the  Director 
(NMFS),  Department  of  Commerce, 
Washington,  D.C.,  for  those  species  for 
which  NMFS  has  Jurisdiction. 

'The  statements  required  by  section 
103(d)  (1-4)  of  the  Act  are  discussed  In 
detail  in  an  environmental  Impact  state- 
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ment  (EIS)  available  for  Inspection  and 
(XH^ying  at  the  above  location.  Notice  of 
availability  of  the  EIS  was  published  on 
March  5, 1976,  (41  FR  9588) .  A  summary 
of  the  four  statements  follows: 

1.  statement  of  the  estimated  existing 
levels  and  populations  stocks  of  the  marine 
mammals  concerned. 

A.  Polar  Bear  (Vrtus  marltimus) .  Centers 
for  six  geographically  isolated  polar  bear 
populations  which  have  been  Identified  in 
the  main  polar  basin  are  Wrangel  Island — 
western  Alaska,  northern  Alaska,  northern 
Canada,  Greenland,  Spitsbergen-Franz  Josef 
Land,  and  central  Siberia.  Separate  popula¬ 
tions  also  occur  further  south  In  Hudson 
Bay  In  Canada.  Two  of  these  populations 
stocks,  Wrangel  Island — western  Alaska  and 
northern  Alaska,  occur  in  waters  off  Alaska. 

Based  upon  abundance  and  geographic  dis¬ 
tribution  of  bears  off  the  Alaska  coast  and 
the  magnitude  of  sustained  long-term  har¬ 
vests,  It  Is  estimated  that  the  population 
of  the  Wrangel  Island — western  Alaska  stock 
numbers  between  6,600  and  6,000  animals 
and  the  northern  Alaska  population  stock 
numbers  between  2,600  and  3,000. 

Both  of  these  population  stocks  are  ex¬ 
hibiting  biological  characteristics  which  In¬ 
dicate  that  they  are  approaching  the  carrying 
capacity  of  their  habitat. 

B.  Sea  Otter  (Enhydra  lutris) .  Based  upon 
aerial  surveys  In  1072  the  sea  otter  popula¬ 
tion  in  waters  off  Alaska  was  estimated  to 
be  between  100,000  to  126,000  animals. 

The  entire  sea  otter  population  In  waters 
off  Alaska  Is  considered  to  be  of  one  genetic 
stock;  however,  for  management  purposes 
It  can  be  divided  geographically  into  eleven 
population  stocks. 

At  the  present  time  only  those  population 
stocks  In  the  Rat  Islands-Delarof  Islands 
and  in  the  Andreanof  Islands  are  considered 
to  be  at  the  carrying  capacity  of  their 
habitats. 

The  Rat  Island-Delarof  population  stock  is 
estimated  to  contain  between  23,000  and 
32,000  animals  and  the  Andreanof  Island 
population  stock  between  36,000  and  38,000 
animals.  Both  are  estimated  to  be  at  the 
upper  range  of  their  optimum  sustainable 
populations. 

C.  Walrus.  As  established  In  the  proceeding 
In  Re:  Waiver  of  Moratorium  on  Walrus, 
Docket  No.  Wash.  76-1,  the  population  of 
walrus  was  found  to  be  In  the  range  of 
170,000  to  200,000. 

2.  Statement  of  the  expected  impact  of  the 
proposed  regulations  on  the  optimum  sus¬ 
tainable  population  of  such  species  or  pop¬ 
ulation  stocks. 

A.  Polar  Bear.  The  effect  of  the  proposed 
regulations  would  be  to  allow  up  to  260  bears 
to  be  taken  annually  for  sport  and  subsist¬ 
ence  purposes. 

No  aircraft  or  large  motorized  vessels  will 
be  allowed  to  be  used  and  the  actual  harvest 
probably  will  be  significantly  lower  than  the 
ceiling  of  260  animals.  Harvests  greater  than 
this  were  sustained  for  13  years  prior  to  the 
Act  with  no  measurable  effect  upon  popula¬ 
tion  size.  Harvests  of  this  magnitude  will  not 
diminish  the  population  stocks  below  their 
optimum  sustainable  levels. 

B.  Sea  Otter.  The  effect  of  the  proposed 
regulations  would  be  to  allow  the  harvesting 
of  up  to  3,000  sea  otters  from  the  Rat  Island- 
Delarof  Island  and  the  Andreanof  Island 
population  stocks. 

This  would  constitute  10.9  per  cent  of  the 
Rat  Island-Delarof  Island  population  stock 
and  8.1  per  cent  of  the  Andreanof  Island  pop¬ 
ulation  stock.  Harvests  of  this  magnitude 
from  either  of  these  population  stocks  would 
not  depress  them  below  their  optimum  sus¬ 
tainable  levels. 


C.  Walrus.  The  effect  of  the  proposed  reg¬ 
ulations  would  be  to  allow  the  harvesting  of 
up  to  3,000  retrieved  walruses  annually  for 
subsistence  and  sport  purposes.  As  developed 
at  the  hearing  In  the  proceeding  In  Re: 
Waiver  of  Moratorium  on  Walrus,  Docket  No. 
Wash.  76-1,  such  a  harvest  would  not  reduce 
the  walrus  peculation  below  its  optimum 
sustainable  peculation.  No  new  evidence  has 
been  adduced  since  the  cle>se  of  the  record 
In  the  walrus  proeseeeling  which  would  indi¬ 
cate  that  such  a  harvest  would  have  any  dif¬ 
ferent  results  at  present. 

3.  Evidence  before  the  Secretary  upon 
which  he  has  based  his  regulations. 

For  all  species,  the  Secretary’s  evidence  for 
such  regulations  Is  that  information  sum¬ 
marized  in  1  and  2  above,  and  a  comprehen¬ 
sive  management  plan  based  upon  sound 
principles  of  resource  management  which  will 
again  allow  the  utilization  of  these  resources 
more  fully  for  their  aesthetic,  recreational 
and  economic  benefits  and  for  human  wel¬ 
fare. 

The  evidence  Is  discussed  In  detail  in  the 
Draft  Environmental  Impact  Statement.  The 
following  listed  literature  contains  Infor¬ 
mation  and  evidence  utilized  in  connection 
with  the  proposal: 

Alaska  Department  of  Economic  Develop¬ 
ment,  1972.  Alaska  Statistical  Review,  1972. 
Division  of  Economic  Enterprise,  Juneau. 
December. 

Alaska  Department  of  Fish  and  Game,  1973 

(a) .  Alaska  marine  mammal  regulations, 
status  reports  and  management  policies. 

Alaska  Department  of  Fish  and  Game,  1973 

(b) .  Alaska's  Wildlife  and  Habitat.  State  of 
Alaska.  144  p. 

Alaska  Department  of  Pish  and  Game,  1975. 
Revised  population  and  stock  report  sub¬ 
mitted  by  letter,  dated  June  26,  1976,  to 
H.  W.  Newman,  Chairman,  Joint  NMFB- 
FWS  Task  Group  on  Alaska  Marine  Mam¬ 
mals. 

Alaska  Department  of  Labor,  1970.  Alaska 
Native  Population,  1970  censtis.  Employ¬ 
ment  Security  Division  and  Research  and 
Analysis  Division.  Mlmeo;  August  1970. 
Alaska  Department  of  Labor,  no  date.  Statis¬ 
tical  tables  on  “Population  Work  Force 
Data  by  Race,  Ethnic  Group  and  Sex — 
State  of  Alaska.”  Estimates  as  of  July  1, 

1973,  prepared  by  Employment  Security 
Division,  Mlmeo. 

Allen,  J.  A.  1880.  History  of  the  North  Amer¬ 
ican  pmnlpeds,  a  monograph  of  the  wal¬ 
ruses,  sea  lions,  sea  bears,  and  seals  of 
North  America.  U.S.  Geological  and  Geo¬ 
graphical  Survey,  Misc.  Publ.  No.  12,  786  p. 
Alverson,  D.  L.  A.  T.  Pruter,  and  L.  L.  Ron- 
holt.  1964.  H.  R.  Macmillan  Lectures  In 
Fisheries.  A  study  of  dermersal  fishes  and 
fisheries  of  the  northeast  Pacific  Ocean 
Vancouver,  Univ.  of  British  Columbia,  190 
P. 

Barbash-Nlklforov,  I.  I.  1943.  Kalan,  (The 
Sea  Otter,  pp.  1-174.)  Soviet  Mlnistrov 
RSFSR.  Glavnoe  upravlenie  po  zapovednl- 
kam.  (In  Russian.)  (Translated  from  Rus¬ 
sian  by  Dr.  A.  Blrron  and  Z.  S.  Cole.  Pub¬ 
lished  for  the  National  Science  Foundation 
by  the  Israel  Program  for  Scientific  Trans¬ 
lations,  Jerusalem.  1962.  227  p.,  Illus.) 
(Cited  in  Schneider,  1976.) 

Bartonek,  J.  C.,  R.  Eisner,  and  F.  H.  Fay, 

1974.  Mammals  and  Birds.  In:  D.  W.  Hood. 
Convener,  Probes:  a  Prospectus  on  Proc¬ 
esses  and  Resources  of  the  Bering  Sea 
Shelf  1976-1986.  National  Science  Founda¬ 
tion,  Office  of  Polar  Programs.  March  1974. 

Bertrand,  Gerard  A..  1976.  Optimum  Sustain¬ 
able  Populations  and  the  Management  of 
Marine  Mammals.  A  report  to  the  Marine 
Mammal  Commission  (contract  N.MMSA- 
6010),  March  10. 1976. 
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[  and  follow  the  procedures  set  forth 
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After  the  hearing  and  following  re¬ 
view  of  the  recommended  decision,  the 
Directors  will,  if  appropriate,  publish  the 
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be  published  in  final  form  as  soon  as 
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Notice  of  Procedural  Matters 

1.  Notice  is  hereby  given  of  intent  to 
hold  a  hearing,  if  requested,  regarding 
the  proposed  waiver  and  regulations. 
Such  hearing  is  tentatively  scheduled  as 
foDows;  Jime  8,  Anchorage.  Alaska; 
June  15,  Nome,  Alaska;  June  22.  Anchor¬ 
age.  Alaska;  July  20,  Washington,  D.C.; 
precise  dates  and  times  and  places  will  be 
announced  at  the  prehearing  conference. 

2.  Notice  is  hereby  given  of  a  prehear¬ 
ing  conference  to  be  held  on  May  18, 1976 
beginning  at  1:30  p.m.  at  the  following 
location:  Hearing  Room  C,  Twelfth 
Floor,  4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  The  prehearing  confer¬ 
ence  will  continue  on  May  19,  If  neces¬ 
sary. 

3.  The  presiding  officer  is  hereby  desig¬ 
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and  Appeals,  Department  of  the  Interior, 
4015  Wilson  Boulevard.  Arlington,  Vir¬ 
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4.  All  communications  and  corre¬ 
spondence  relating  to  this  matter  must 
be  entitled  as  follows: 

In  the  Matter  of  the  Request  of  the  State  of 

Alaska  To  Waive  the  Moratorium  on  Nine 

Species  of  Marine  Mammals  and  Allow  the 

State  To  Resume  Management  [Docket  No: 

Washington  76-1] 

5.  All  persons  interested  in  participat¬ 
ing  in  this  proceeding  must  notify  the 
presiding  officer  by  May  10, 1976,  of  their 
intention  to  participate,  their  request  for 
hearing,  and  must  submit  what  issues  of 
fact  and  law  they  deem  necessary  to  be 
determined.  Such  notification  shall  be 
by  certified  mall. 

6.  Dates  for  the  submission  of  direct 
testimony  will  be  announced  in  the  pre- 
hearing  order,  prepared  In  accordance 
with  50  CFR  18.82. 

7.  The  conduct  of  any  hearing  held  in 
this  matter  will  be  governed  by  the  pro¬ 
cedural  regulations  published  by  the 
Service  at  41  FR  5396  (February  6, 1976). 
50  CFR  18.70-18.90. 

Notice  of  Issues  of  Fact  Which  May  Be 
Involved  in  the  Hearing 

The  following  list,  required  by  50  CFR 
18.74(s)  enumerates  issues  of  fact  which 
may  be  involved  in  the  hearing: 

1.  The  number  of  separate  population 
stocks,  if  any.  Included  In  each  species. 

2.  The  estimated  existing  population 
levels  of  each  species  and  population 
stock. 

3.  The  optimum  sustainable  popula¬ 
tion  of  each  such  species  and  popula¬ 
tion  stock. 

4.  The  anticipated  effect  on  the  opti¬ 
mum  sustainable  population  of  each  spe¬ 
cies  and  population  stock,  and  on  the 
health  and  stability  of  the  ecosystem,  of 
waiving  the  moratorium  to  the  extent 
proposed. 

5.  The  humaneness  of  the  methods 
and  means  of  taking  permitted  by  the 
State’s  law  and  regulations. 

6.  The  adequacy  of  the  State’s  man¬ 
agement  program  to  insure  that  the  ex¬ 
tent  the  waiver  will  not  be  exceeded, 
and  that  any  takings  will  not  otherwise 
be  to  the  disadvantage  of  any  species  or 
population  stock. 


7.  Whether  the  State  provides  a  mod¬ 
em  scientific  management  program  In 
accordance  with  soimd  principles  of  re¬ 
source  iHotection  and  conservation  as 
provided  within  the  purposes  and  poli¬ 
cies  of  the  Act. 

8.  The  adequacy  of  provisions  for  pub¬ 
lic  participation  within  the  State  in  the 
process  of  implementing  the  waiver. 

9.  The  adequacy  of  provisions  for  mon¬ 
itoring  and  review  of  the  State  program. 

Dated:  April 5, 1976. 

Lynn  A.  Greenwalt, 
Director, 

U.S.  Fish  and  Wildlife  Service. 

Accordingly,  it  is  hereby  proposed  to 
amend  part  18,  Subchapter  B  of  Chapter 
I,  title  50,  CFR,  as  follows: 

1.  A  new  subpart  F  is  added,  reading 
as  firilows: 

Subpart  F — Approval  of  State  Laws  and 
Regulations 

§18.51  Purpose  of  regulations. 

The  regulations  contained  in  this  sub¬ 
part  fulfill  the  requirements  of  sections 
109  and  112  of  the  Act  for  procedures  to 
permit  adoption  and  enforcement  by  a 
State  of  Its  laws  and  regulations  con¬ 
sistent  with  the  Act  which  relate  to  the 
protection  and  taking  of  marine  mam¬ 
mals. 

§  18.52  Scope. 

(a)  The  provisions  of  §  18.53  of  this 
subpart  apply  whenever  a  State  has  re¬ 
quested  a  determination  from  the  Direc¬ 
tor,  pursuant  to  section  109(a)  (2)  of  the 
Act.  that  the  State’s  proposed  or  existing 
laws  or  regulations  relating  to  the  pro¬ 
tection  and  taking  of  any  marine  mam¬ 
mal  are  consistent  with  the  Act  and  reg¬ 
ulations  contained  in  this  subchapter, 
whether  or  not  the  moratorium  imposed 
by  section  101  of  the  Act  must  be  waived 
to  allow  such  laws  to  take  effect.  The 
provisions  set  forth  standards  and  cri¬ 
teria  for  such  determination  by  the 
Director. 

(b)  The  provisions  of  §§  18.54  through 
18.58  of  this  subpart  apply  only  when  the 
Director  has  waived  or  is  cmisiderlng 
waiving  the  moratorium,  and  when  a 
State  has  requested  a  determination 
from  the  Director,  piusuant  to  section 
109(a)  (2)  of  the  Act,  that  the  State’s 
laws  and  regulations  relating  to  the  pro¬ 
tection  and  taking  of  any  species  or  pop¬ 
ulation  stock  of  marine  mammals,  are 
consistent  with  the  waiver  of  the  mora¬ 
torium,  the  Act,  and  the  regulations  in 
this  subchapter  which  apply  to  such 
species  or  population  stocks.  The  pro¬ 
visions  set  forth  standards  and  criteria 
for  such  determination  by  the  Director 
and  for  waiving  the  moratorium. 

§  18.53  Review  of  State  I.awin  and  Regu¬ 
lation  S"-  General . 

(a)  Nothing  in  this  part,  nor  any  per¬ 
mit  issued  under  authority  of  this  part, 
shall  be  construed  to  relieve  a  person 
from  any  other  requirements  imposed  by 
a  statute  or  regulation  of  the  United 
States,  Including  any  applicable  statutes 
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cr  regulations  relating  to  wildlife  and 
fisheries,  health,  quarantine,  agriculture, 
or  customs. 

<b)  Section  109  of  the  Act  provides 
that  on  or  after  December  21,  1972,  no 
State  may  adopt  any  law  or  regulation, 
or  enforce  any  existing  law  or  regulation, 
which  relates  to  the  taking  of  marine 
mammals  or  which  in  effect  nullifies  an 
exemption  or  exception  created  by  the 
Act,  imless  such  laws  or  regulations  have 
been  previously  reviewed  by  the  Director 
and  determined  by  him  to  be  consistent 
\\ith  the  provisions  of  the  Act  and  the 
regulations  in  this  part.  In  no  event,  how¬ 
ever,  will  the  Director  approve  any  State 
laws  or  regulations  which: 

(1)  Purport  to  authorize  a  State  to 
issue  [>ermits  in  situations  which  would 
require  a  Federal  permit  under  the  Act, 
unless  and  until  appropriate  Federal  reg¬ 
ulations  have  been  issued  imder  section 
103  of  the  Act,  and  where  appropriate, 
the  Director  has  waived  the  moratorium 
on  such  taking  or  importation  under  sec¬ 
tion  101(a)  (3)  (A)  of  the  Act;  or 

(2)  Purport  to  authorize  a  State  to 
issue  permits  for  scientific  research  or 
public  display  (exc^t  that  a  State  may, 
imder  authority  of  a  general  scientific 
research  permit  granted  by  the  Director 
to  it,  assign  individual  scientific  research 
permits  to  State  employees  or  represent¬ 
atives  of  State  universities  or  other  State 
agencies,  subject  to  the  provisions  of  the 
general  permit) . 

(c)  Any  State  may  obtain  a  review  and 
determination  of  its  proposed  or  exist¬ 
ing  laws  and  regulations  from  the  Di¬ 
rector  by  submitting  a  written  request 
to  that  effect  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  accompanied  by 
the  following  documents,  unless  other¬ 
wise  specified  by  the  Director: 

(1)  A  complete  set  of  laws  and  regu¬ 
lations  to  be  reviewed,  certified  as  com¬ 
plete,  true  and  correct  by  the  appropri¬ 
ate  State  official; 

(2)  A  scientific  description  by  species 
and  population  stock  of  the  marine 
mammals  to  be  subjected  to  such  laws 
and  regulations ; 

(3)  A  description  of  the  organization, 
staffing  and  funding  for  the  adminis¬ 
tration  and  enforcement  of  the  laws  and 
regulations  to  be  reviewed; 

(4)  A  description,  where  such  laws 
and  regulatiMis  provide  for  discretionary 
authority  on  the  part  of  State  officials  to 
issue  permits,  of  the  procedures  to  be 
used  in  granting  or  withholding  such 
permits  and  otherwise  enforcing  such 
laws ;  and 

(5)  Such  other  materials  and  informa¬ 
tion  as  the  Director  may  request  or 
which  the  State  may  deem  necessary  or 
advisable  to  demonstrate  the  compati¬ 
bility  of  such  laws  and  regulations  with 
the  policy  and  purposes  of  the  Act  and 
the  rules  and  regulations  issued  there¬ 
under. 

(d)  In  making  a  determination  with 
respect  to  any  State  laws  and  regula¬ 
tions,  the  Director  shall  take  into  ac¬ 
count: 

(1)  Whether  such  laws  and  regula¬ 
tions  are  consistent  with  the  purposes 


and  policies  of  the  Act  and  the  rules 
and  regulations  issued  thereunder; 

(2)  The  extent  to  which  such  laws  and 
regulations  are  consistent  with,  or  con¬ 
stitute  an  integrated  management  or 
protection  program  with,  the  laws  and 
regulations  of  other  jurisdictions  whose 
activities  may  affect  the  same  species  or 
stocks  or  marine  mammals;  and 

(3)  The  existence  of  or  preparations 
for  an  overall  State  pre^ram  regarding 
the  protection  and  management  of 
marine  mammals  to  which  the  laws  and 
regulations  under  review  relate. 

(e)  To  assist  States  in  preparing  laws 
and  regulations  relating  to  marine  mam¬ 
mals,  the  Director  will  also,  at  the  writ¬ 
ten  request  of  any  State,  make  a  pre¬ 
liminary  review  of  any  such  proposed 
laws  or  regulations.  Such  review  will  be 
strictly  advisory  in  nature  and  shall  not 
be  binding  upon  the  Director.  Upon 
adoption  of  previously  reviewed  laws  and 
regulations,  the  same  shall  be  subject  to 
a  complete  review  for  a  final  determina¬ 
tion  pursuant  to  these  regulations.  To  be 
considered  for  preliminary  review,  all 
legislative  and  regulatory  proposals  must 
be  forw'arded  to  the  Director  and  certi¬ 
fied  by  the  appropriate  State  official.  In 
addition,  they  shall  be  accompanied  to 
the  extent  available  with  the  same  mate¬ 
rials  required  imder  paragraph  (c) 
above,  unless  otherwise  provided  by  the 
Director.  All  determinations  by  the 
Director  (other  than  as  a  result  of  pre¬ 
liminary  reviews  of  proposed  laws  and 
regulations)  shall  be  final. 

(f)  The  implementation  and  enforce¬ 
ment  of  all  State  laws  and  regulations 
previously  approved  by  the  Director 
pursuant  to  this  section  shall  be  subject 
to  continuous  monitoring  and  review  by 
the  Director  pursuant  to  such  rules  and 
regulations  as  he  may  adopt.  Any  modifi¬ 
cations.  amendments,  deletions  or  addi¬ 
tions  to  laws  or  regulations  previously 
approved  shall  be  deemed  to  be  new  laws 
and  regulations  for  the  purp>oses  of  these 
regulations  and  shall  require  review 
and  approval  by  the  Director  before  their 
adoption,  except  as  provided  in  section 
18  54(e). 

(g)  Notwithstanding  the  foregoing, 
nothing  herein  shall  prevent  ( 1 )  the  tak¬ 
ing  of  a  marine  mammal  by  a  State  or 
local  government  official  pursuant  to 
§  18.22  of  the  regulations  in  this  part,  or 
(2)  the  adoption  or  enforcement  of  any 
law  or  regulation  relating  to  any  marine 
mammal  taken  or  imported  prior  to  the 
effective  date  of  the  Act. 

§  18.54  Review  of  State  I.awK  and  Regu¬ 
lations  Implementing  Waiver. 

(a)  Any  State  which  requests  a  de¬ 
termination  that  its  laws  and  regula¬ 
tions  are  consistent  with  the  Act  and 
applicable  regulations  in  accordance  with 
§  18.53(c)  of  this  subpart  may  request 
a  waiver  of  the  moratorium  imposed  by 
section  101  of  the  Act  to  the  extent  neces¬ 
sary  to  allow  such  laws  and  regulations 
to  take  effect. 

(b)  The  Director  may  approve  such 
State  laws  and  regulations  which  imple¬ 
ment  a  waiver  of  the  moratorium  if  he 


determines  them  to  be  consistent  with 
the  Act,  with  regulations  promulgated 
under  section  103  of  the  Act  with  respect 
to  such  marine  mammals,  with  the 
criteria  of  §  18.55  of  this  part  and  with 
any  other  rule  or  regulation  promulgated 
pursuant  to  the  Act  with  respect  to  such 
marine  mammals. 

(c)  Upon  approval,  the  Director  shall 
publish  a  notice  in  the  Federal  Register 
stating  such  approval,  briefiy  summariz¬ 
ing  the  management  program  estab¬ 
lished  by  the  State  laws  and  regulations, 
stating  the  extent  to  which  the  mora¬ 
torium  is  waived  in  order  to  allow  such 
State  laws  and  regulations  to  take  effect, 
and  the  date  of  submission  of  the  State’s 
annual  report. 

(d)  Until  the  Director  has  published 
the  notice  specified  in  paragraph  (c)  of 
this  section,  any  waiver  granted  in  re¬ 
sponse  to  a  request  by  a  State  under  this 
section  shall  not  be  effective. 

(e)  Any  modifications,  amendments, 
deletions  or  additions  to  laws  or  regula¬ 
tions  previously  approved,  except  emer¬ 
gency  closing  of  seasons,  shall  require 
review  and  approval  by  the  Director  pur¬ 
suant  to  paragraphs  (c)  through  (f)  of 
§  18.56  of  these  regulations  before  their 
adoption. 

(f)  All  determinations  by  the  Director 
shall  be  final. 

(g)  Upon  a  waiver  of  the  moratorium 
and  approval  of  State  laws  and  regula¬ 
tions  implementing  the  waiver  under 
this  subpart,  subpart  B  of  part  18  shall 
not  apply  to  any  activities  subject  to  such 
laws  and  regulations. 

§  18.55  Approval  of  State  I.4iw8  and  Reg¬ 
ulations— Criteria. 

Any  State  which  applies  to  the  Direc¬ 
tor  for  approval  of  its  laws  and  regu¬ 
lations  pursuant  to  S  18.54  must  demon¬ 
strate,  to  the  Director’s  satisfaction,  that 
such  laws  and  regulations: 

(a)  Provide  for  a  modern  scientific  re¬ 
source  management  program,  including 
but  not  limited  to,  research,  census,  law 
enforcement,  habitat  acquisition  and  im¬ 
provement  and,  when  and  where  appro¬ 
priate,  the  periodic  or  total  protection 
of  the  marine  mammals  in  question; 

(b)  Establish  a  program  which  is  based 
upon  the  best  scientific  evidence  avail¬ 
able  on  the  relevant  marine  ecosystem 
and  the  role  of  the  marine  mammals  in 
question  in  that  ecosystem; 

(c)  Establish  a  program  which  is  con¬ 
sistent  with  the  primary  goal  of  the  Act, 
to  maintain  the  health  and  stability  of 
the  marine  ecosystem; 

(d)  Establish  a  program  which  in¬ 
sures  that  the  species  or  population  stock 
of  marine  mammals  in  question  shall  not 
diminish  below  the  optimum  sustain¬ 
able  population; 

(e)  Require  the  automatic  cessation 
of  all  taking  and/or  importing  of  the 
marine  mammals  in  question,  whenever 
the  number  drops  below  the  range  of 
optimum  sustain  population; 

(f)  Provide  appropriate  maximum 
quotas  and  seasons,  whenever  a  taking 
or  importation  is  proposed,  unless  the 
State  can  show  that  it  is  more  consistent 
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with  these  criteria  to  have  no  quota  or 
season; 

(g)  Establish  quotas,  seasons,  and 
other  allowances  and  restrictions  as  nec¬ 
essary  to  be  consistent  with  those  cri¬ 
teria  In  accordance  with  the  following 
factors: 

(1)  The  seasonal  distribution  of  popu¬ 
lations; 

(2)  Segregation  within  populations  by 
sex  and  age; 

(3)  Discreteness  of  peculations; 

(4)  Population  density ; 

(5)  Critical  periods  In  the  species  life 
cycle; 

(6)  Critical  habitat  areas; 

(7)  Productivity  of  the  population; 

(8)  Species  Interactions; 

(9)  Percentage  of  retrieval  by  hunters; 

(10)  Maximization  of  the  utilization 
of  the  species; 

(11)  Other  uses  of  the  species,  such  as 
recreational  use  or  incidental  catch;  and 

(12)  Enforceability  of  the  limitations. 

(h)  Contain  suitable  limitations  on  the 
means  and  methods  of  taking  which  as¬ 
sure  that  taking  will  be  by  hmnane  means 
and  will  maximize  the  utilization  of  each 
animal  taken. 

(1)  Contain  provisions  for  significant 
puUic  participation  within  the  State  In 
the  process  of  implementing  the  waiver. 

(j)  Meet  the  criteria  specified  in  sec¬ 
tion  18.53  of  this  part,  to  the  extent  such 
criteria  may  differ  from  those  prescribed 
in  this  section. 

§  18.56  Review  of  approved  State  laws 
and  regulations. 

(a)  All  State  law  and  regtilations  and 
the  conservation  programs  established 
thereby  which  have  been  approved  shall 
be  reviewed  annually,  unless  clrctun- 
stances  Indicate  that  an  earlier  review  is 
appropriate. 

(b)  In  order  to  facilitate  such  a  re¬ 
view,  each  State  having  i^roved  laws 
and  regulations  must  submit  an  annual 
report  not  later  than  60  days  after  the 
close  of  such  State’s  first  full  fiscal  srear 
following  the  effective  date  of  the  waiver 
of  the  moratorium  and  at  the  same  time 
each  following  year.  The  report  shall 
contain  the  following  information  cur¬ 
rent  for  each  reporting  period: 

(1)  Any  changes  in  the  State  laws  or 
regulations; 

(2)  Any  new  data  on  the  marine 
mammal  stocks  or  the  marine  ecosys¬ 
tems  in  question; 

(3)  All  available  harvest  data; 

(4)  A  summary  of  all  research  activity 
on  the  stocks  or  ecosystem  in  question; 

(5)  Any  changes  in  the  information 
provided  with  the  original  request  for 
approval; 

(6)  A  summary  of  all  enforcement 
activity,  including  permits  Issued,  skins 
sealed,  reports  imder  permits,  investiga¬ 
tion  undertaken  and  their  dispositions; 

(7)  Present  budget  and  staffing  level 
for  the  marine  mammal  activities;  and 

(8)  Any  other  information  which  the 
Director  may  request,  or  which  the  State 
deems  necessary  or  advisable. 


(c)  Each  State  having  approved  laws 
and  regulations  shall  file  a  special  report 
within  30  dasrs,  whenever  any  of  the  fol¬ 
lowing  occurs: 

(1)  A  proposed  change  in  a  relevant 
State  law  or  regulation  (amendments, 
repealers,  or  new  legislation  or  regula¬ 
tions),  which,  with  the  exception  of 
emergency  closing  of  seasons,  shall  not 
be  effective  until  the  Director  makes  a 
determination  pursuant  to  paragraphs 

(d)  through  (f)  of  thi.s  section;  or 

(2)  A  significant  natural  or  man¬ 
made  occurrence  affecting  the  marine 
ecosystem  or  the  stock  in  question;  or 

(3)  A  significant  violation  of  the  State 
management  program  Including  any 
quotas  established  thereby. 

(d)  Upon  receipt  of  any  report  de¬ 
scribed  in  §S  18.57(b)  or  18.57(c)  the 
Director  shall.  In  consultation  with  the 
Marine  Mammal  Commission,  determine 
whether  or  not  the  State  laws  and  regula¬ 
tions  and  any  programs  established 
thereby  continue  to  comply  with  the  re¬ 
quirements  of  the  Act  and  this  subpart. 

(e)  Whenever  the  Director  prelimi¬ 
narily  determines,  in  consultation  with 
the  Marine  Mammal  Commission,  that 
any  State  laws  and  regulations  or  pro¬ 
grams  established  thereby  are  not  in 
compliance  with  the  requirements  of  this 
subpart,  he  shall  publish  notice  of  such 
determination  in  the  Federal  Register, 
inviting  submission  from  interested  per¬ 
sons,  within  30  days  of  the  date  of  the 
notice,  of  written  data,  views  or  com¬ 
ments,  and  requests  for  hearing,  with  re- 
sp>ect  to  such  preliminary  determination. 

(f )  As  soon  as  practicable  after  the  30- 
day  comment  period  described  in  §  18.56 

(e) ,  the  Director,  In  consultation  with 
the  Marine  Mammal  Commission,  shall 
determine  whether  or  not  to  finally  dis¬ 
approve  the  State  laws  and  regulations. 
The  Director’s  determination  shall  be 
made  within  90  days  after  publication  of 
the  notice  described  In  S  18.56(e).  unless 
a  faring  Is  held,  in  which  case  the  de- 
terminatiicm  shall  be  made  in  accordance 
with  the  provisions  of  the  Administrative 
Procedure  Act  and  the  procedural  regu¬ 
lations  of  subpart  O  of  this  part. 

(g)  If  the  Director  makes  a  final  de¬ 
termination  to  disapprove  proposed 
changes  in  State  laws  and  regulations, 
the  State  shall,  at  the  Director’s  discre¬ 
tion.  have  the  option  of  retaining  its  Ini¬ 
tially  approved  laws  and  regulations,  in 
which  case  the  waiver  shall  remain  in 
effect.  All  final  determinations  of  disap¬ 
proval  shall  be  published  in  the  Federal 
Register;  upon  such  publication,  unless 
a  State  elects  within  30  days  to  retain 
its  originally  approved  laws  and  regula- 
tl(ms,  any  waiver  conditioned  upon  ap¬ 
proval  of  State  laws  and  regulations  as 
provided  in  this  subpart  shall  terminate, 
and  the  moratorium  of  section  101  of  the 
Act  shall  be  reinstated  and  supersede 
such  State  laws  and  regulations. 

§  18.57  Notification. 

The  State  shall  immediately  notify  the 
Director  when  the  niunber  of  known 


killings  for  each  species  or  population 
stock  of  marine  mammal  reaches  90  per¬ 
cent  of  the  numerical  ext^t  of  the 
waiver  prescribed  by  subpart  F  of  this 
part  tear  that  species  or  p(^ulation  stock. 
§  18.58  Enforcement. 

The  appropriate  official  in  each  State 
shall  utilize  such  methods  as  he  deems 
aiH>ropriate  to  assure  to  the  maximum 
extent  practicable  that  the  quotas,  sea¬ 
sons,  and  other  limitations  in  approved 
State  laws  and  regulations  are  not  ex¬ 
ceeded.  These  methods  may  include,  but 
are  not  limited  to.  patrols,  surveillance, 
investigation,  permit  record-keeping  and 
reporting  requirements,  and  tagging  and 
marking  requirements. 

2.  The  following  changes  are  made  in 
Part  18,  of  title  50,  (IPR: 

§  18.4  [Retterved] 

(a)  The  text  of  !  18.4,  Other  laws  and 
regulations,  is  deleted  and  the  section  is 
reserved. 

3.  Section  18.23(c)  is  amended  to 
read  as  follows : 

•  •  •  •  • 

§  18.23  [Amended] 

(c)  ’The  restrictliMi  in  subsection  (b) 
shall  not  apply  to  parts  on  products  of 
the  pacific  walrus  iOdobenus  rosmarus), 
sea  otter  (Enhydra  lutris)  or  polar  bear 
(Ursus  maritimusy  to  the  extent  that  the 
waiver  of  the  moratorium  and  the  ap¬ 
peared  State/Federal  regulations  relating 
to  the  taking  and  importatl(m  of  those 
species  permit  the  delivery,  sale,  trans¬ 
portation  or  shipment  of  peuts  or  prod¬ 
ucts  of  those  sc>ecles  in  intaistate  or 
foreign  commerce. 

§  18.58  [Redesignated] 

Section  18.58  is  remunbered  18.59. 

Section  18.11  is  amended  to  read 
as  follows: 

§18.11  Prohibited  taking. 

Except  as  otherwise  provided  In  Sub¬ 
part  C,  D.  and  H  of  this  Part  18,  it  is 
unlawful  for: 

(a)  Any  person,  vessel,  or  conveyance 
subject  to  the  jurisdiction  of  the  United 
States  to  take  any  marine  Tnammai  on 
the  high  seas,  or 

(b)  Any  person,  vessel,  or  conveyance 
to  take  any  marine  mtunmal  in  waters 
or  on  lands  under  the  Jurisdiction  of  the 
United  States. 

4.  A  new  subpart  H  Is  added,  reading 
as  follows: 

Subpart  H — ^Waiver  of  Moratorium  on  Tah* 

ing  and  Importation  of  Individual  Marine 

Mammal  Species 

§  18.92  Purpose  of  regulations. 

The  regulations  contained  in  this  sub¬ 
part  fulfill  the  requirements  of  section 
103  of  the  Act  for  regulations  to  ensure 
that  the  taking  and  importation  of  each 
species  or  population  stock  of  marine 
mammal  for  which  the  moratorium  im¬ 
posed  by  section  101  of  the  Act  has  been 
waived  will  not  be  to  the  disadvantage  of 
any  species  or  population  stock. 
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g  Scope  of  regulations. 

(a)  The  provisions  of  this  subpart  ap¬ 
ply  with  respect  to  each  species  or  popu¬ 
lation  stock  only  after  (1)  the  Director 
has  made  a  decision  to  waive  the  mora¬ 
torium  on  such  species  or  population 
stock  pursuant  to  section  101(a)  (3)  (A) 
of  the  Act;  and  (2)  State  laws  and  regu¬ 
lations  relating  to  the  protection  and 
taking  of  such  species  provide  a  portion 
of  the  regulatory  scheme,  and  the  Direc¬ 
tor  has  approved  such  State  laws  and 
regulations  pursuant  to  section  109(a) 

(2)  of  the  Act  and  subpart  F  of  this  part. 

(b)  The  provisions  of  this  subpart,  un¬ 
less  specifically  stated,  apply  to  all  tak¬ 
ing  and/or  importation  of  each  species 
of  marine  mammal  for  which  the  mora¬ 
torium  has  been  waived  other  than  the 
capture  of  live  animals  to  be  maintained 
in  captivity  for  scientific  research  or 
public  display,  which  takings  and  care 
and  maintenance  standards  are  governed 
by  section  18.31  of  this  part. 

§  18.94  Definitions. 

For  purposes  of  this  part,  the  term 
“watt’s  off  Alaska”  means  that  area  of 
the  high  seas  beyond  territorial  waters 
west  of  longitude  130"  W.,  north  of  lati¬ 
tude  50*  N.,  east  of  the  U.S.-Russia  Con¬ 
vention  Line  of  1867,  and  south  of  lati¬ 
tude  75*  N. 

§  18.95  Taking  of  Polar  bear,  sea  otter 
and  Pacific  nalrus  (.4laska). 

(a)  Pursuant  to  sections  101(a)  (3)  (A), 
103  and  109  of  the  Act,  and  subject  to 
the  terms  and  conditions  of  this  section, 
the  moratorium  on  the  taking  of  the  fol¬ 
lowing  marine  mammals  within  the  ter¬ 
ritory  of  the  State  of  Alaska  and  on  the 
high  seas  in  the  waters  off  Alaska  is 
waived  to  the  extent  provided,  effective 
with  the  publication  of  the  notice  of  ap¬ 
proval  of  the  laws  and  regulations  of  the 
State  of  Alaska  pursuant  to  section  18.54 
(d)  of  this  part: 

Numerical 


Species :  extent 

Pacific  walrus _ *8,000 

Sea  otter _ *  3, 000 

Polar  bear _  *  250 


>  Retrieved  harvest. 

(b)  All  takings  of  marine  mammals 
and  all  activities  relating  thereto,  in¬ 
cluding  those  conducted  by  Alaskan  na¬ 
tives,  shall  be  conducted  in  accordance 
with  the  applicable  laws  and  regulations 
of  the  State  of  Alaska. 

(c)  Marine  mammals  may  be  taken 
pursuant  to  this  section  only  by  persons 
subject  to  the  Jurisdiction  of  the  State 
of  Alaska  and  duly  licensed  or  other¬ 
wise  authorized  in  writing  by  the  State, 
or  in  accordance  with  a  permit  Issued 
pursuant  to  subsection  (h)  of  this 
section. 

(d)  No  marine  mammal  or  product 
thereof  taken  under  the  provisions  of  this 
section  may  be  removed  from  the  State 
of  Alaska  or  from  the  waters  off  Alaska 
(except  to  the  State)  imless  it  is  marked, 
tagged,  or  otherwise  Identified  as  re¬ 
quired  by  State  law  or  regulation  and 
such  mark,  tag,  or  other  identification 


remains  on  the  part  or  product  until  the 
final  stages  of  processing. 

(e)  Whenever  the  known  harvest  of 
any  species  or  population  stock  during 
any  regulatory  year  is  approaching  the 
niunerical  extent  of  the  waiver  provided 
in  subsection  (a)  of  this  section,  all  har¬ 
vesting  of  such  species  or  stock  shall  be 
terminated  by  notice  in  the  Federal  Reg¬ 
ister  in  time  to  ensure  that  the  extent 
of  the  waiver  will  not  be  exceeded. 

(f)  When  any  species  or  population 
stock  diminishes  below  its  range  of 
optimum  sustainable  population,  the 
moratorium  provided  for  in  section 
101(a)  of  the  Act  will  be  reimposed  on 
the  taking  of  such  affected  species  of 
population  stock  by  notice  in  the  Fed¬ 
eral  Register. 

(g)  Any  violation  of  the  laws  and  regu¬ 
lations  of  the  State  of  Alaska  by  those 
subject  to  the  jurisdiction  of  the  State 
shall  be  a  violation  of  these  regulations, 
and  persons  not  subject  to  the  jurisdic¬ 
tion  of  the  State  who  take  or  import 
marine  mammals  in  violation  of  these 
regulations  may  be  punished  in  accord¬ 
ance  with  the  procedures  and  penalties 
of  section  105  of  the  Act  and  the  regula¬ 
tions  in  this  part. 

(h)  The  Director,  after  consultation 
with  the  State  of  Alaska,  may  issue  per¬ 
mits  to  nonresidents  of  the  State  of 
Alaska  authorizing  the  taking  of  any 
marine  mammal  listed  in  this  section 
in  the  waters  off  Alaska.  Applications  for 
permits  shall  include: 

(1)  Name  and  addrefss  of  applicant; 

( 2 )  Mon  th  and  year  of  taking ; 

(3)  Quantity  to  be  taken; 

(4)  Proposed  location  of  taking; 

(5)  Method  of  taking; 

(6)  Proposed  disposition  of  parts  and 
products  and  method  of  shipment; 

(7)  Hie  following  certification: 

I  hereby  certify  that  the  foregoing  in¬ 
formation  is  complete,  true  and  correct  to 
the  best  of  my  knowledge  and  belief.  I 
understand  that  this  information  is  sub¬ 
mitted  for  the  purpose  of  obtaining  the 
benefit  of  a  permit  under  the  Marine  Mam¬ 
mal  Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  regulatl<His  promulgated  there¬ 
under  and  that  any  false  statement  may 
subject  me  to  the  criminal  penalties  of 
18  UA.C.  1001  or  to  penalties  under  the 
Marine  Mammal  Protection  Act  of  1972. 
and 

(8)  The  signature  of  the  applicant. 

(i)  Permits  applied  for  under  subsec¬ 
tion  (g)  shall  be  issued,  suspended,  modi¬ 
fied,  or  revoked,  pursuant  to  S  18.33  ex¬ 
cept  that  the  period  during  which  the 
permit  is  valid  may  be  modified  or  ended 
by  reimposition  of  the  moratorium  or 
any  closure  of  a  season  by  the  State  of 
Alaska. 

(j)  Permits  issued  imder  subsection 
(h)  shall  contain  such  terms  and  condi¬ 
tions  as  the  Director  may  deem  appro¬ 
priate  to  ensure  that  any  taking  and  sub¬ 
sequent  disposition  shall  be  in  accordance 
with  the  Act,  with  these  regrulatimis  and 
with  the  applicable  provisions  of  Alaska’s 
approved  laws  and  regulations  and  shall 
include: 

(1)  The  number  of  animals  which  are 
authorized  to  be  taken; 


(2)  The  location  from  which  they  may 
be  taken; 

(3)  The  method  of  taking; 

(4)  The  period  during  which  the  per¬ 
mit  is  valid,  which  period  shall  be  sub¬ 
ject  to  reimposition  of  the  moratorium, 
or  any  closure  of  a  season  by  the  State 
of  Alaska; 

(5)  Any  requirements  for  reports  or 
rights  of  inspection  with  respect  to  any 
activities  carried  out  pursuant  to  the 
permit; 

(6)  The  conditions  of  sale  or  other 
disposition  of  any  parts  or  products  in¬ 
cluding  any  marking  requirements;  and 

(7)  A  reasonable  fee  covering  the  cost 
of  issuance  of  such  permit,  including  an 
appropriate  apportionment  of  overhead 
and  administrative  expenses  of  the  De¬ 
partment  of  the  Interior.  In  no  event  will 
the  cost  be  less  than  the  fee  for  the  com¬ 
parable  nonresident  license  and/or  per¬ 
mit  issued  by  the  State  of  Alaska. 

(k)  The  hides  of  Polar  bears  taken 
pursuant  to  this  section  may  be  tanned 
only  by  a  tannery  registered  with  the  Di¬ 
rector  as  a  tannery  which  may  possess 
and  process  marine  mammal  products. 
Any  tannery  within  the  jurisdiction  of 
the  United  States  may  apply  to  the  Di¬ 
rector  for  registration  by  submitting  an 
application  which  contains  the  following 
information; 

(l)  The  name  and  address  of  the  ap¬ 
plicant; 

(2)  A  description  of  the  applicant’s 
procedures  for  receiving,  storing,  proc¬ 
essing  and  shipping  materials; 

(3)  A  proposal  for  a  system  of  book¬ 
keeping  and/or  inventory  segregation  by 
which  the  applicant  coidd  maintain  ac¬ 
curate  records  of  marine  mammals  re¬ 
ceived  from  Indians,  Aleuts,  or  Eskimos, 
pursuant  to  this  section. 

(4)  Such  other  information  as  the  Di¬ 
rector  may  request; 

(5)  A  certification  in  the  following 
language : 

I  hereby  certify  that  the  foregoing  Infor¬ 
mation  is  complete,  true,  and  correct  to  the 
best  of  my  knowledge  and  belief.  I  under¬ 
stand  that  any  false  statement  may  subject 
me  to  the  criminal  penalties  of  18  U.S.C.  1001. 

(6)  The  signature  of  the  applicant. 

The  sufficiency  of  the  application  shall 

be  determined  by  the  Director,  and  in 
that  connection,  he  may  waive  any  re¬ 
quirement  for  information,  or  require 
any  elaboration  or  further  information 
deemed  necessary.  Ihe  registration  of  a 
tannery  or  other  agent  sjiall  be  subject 
to  the  conditions  as  the  Director  pre¬ 
scribes,  which  may  include,  but  are  not 
limited  to,  provisions  regarding  records, 
inventory  segregation,  reports,  and  in¬ 
spection.  The  Director  may  charge  a  rea¬ 
sonable  fee  for  such  applications,  includ¬ 
ing  an  appropriate  apportionment  of 
overhead  and  administrative  expenses  of 
the  Department  of  the  Interior, 

(1)  Hie  hides  of  polar  bears  taken 
pursuant  to  this  section  may  not  be  sold 
or  otherwise  transferred  in  the  pursuit  of 
gain  or  profit. 

[FR  Doc.76-10213  Plied  4-8-76;8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[50CFRPart216] 

MARINE  MAMMAL  PROTECTION 

Proposed  Waiver  of  Moratorium  on  Takings 
and  Importations,  Proposed  Regulations 
To  Govern  Such  Taking  and  Importation, 
and  Notice  of  Hearing 

Section  101  of  the  Marine  Mammal 
Protection  Act  (the  Act)  (16  U.S.C.  1361 
et  seq.)  established  a  moratorium  on  the 
taking  and  importing  of  marine  mam¬ 
mals  and  marine  mammal  products. 
Under  certain  conditions,  which  are  set 
out  in  section  101(a)(3)(A),  the  mor¬ 
atorium  may  be  waived  for  any  species 
or  population  stock  of  marine  mammal. 
The  waiver  is  to  be  implemented  by  reg¬ 
ulations  for  the  conservation  of  the 
species  in  question,  issued  pursuant  to 
section  103  of  the  Act  to  ensure  that 
any  taking  will  not  be  to  the  disadvan¬ 
tage  of  such  si)ecies  or  population  stock. 

The  Act  divided  jurisdiction  over  spe¬ 
cies  of  marine  mammals  between  the 
Secretary  of  Commerce  for  whales,  por¬ 
poises,  seals,  and  sea  lions  and  the  Sec¬ 
retary  of  the  Interior  for  all  others  in¬ 
cluding  polar  bears,  sea  otters  and  wal¬ 
ruses. 

Section  109  of  the  Act  preempts  State 
laws  and  regulations  relating  to  the  tak¬ 
ing  of  marine  mammals  within  the 
State’s  Jurisdiction.  That  section  also 
provides  for  the  reinstatement  of  State 
laws  and  regulations  which  provide  for 
the  conservation  of  marine  mammals  if 
the  Impropriate  Secretary  determines 
that  they  are  consistent  with  the  Act 
and  any  applicable  regulations.  The  Sec¬ 
retary  of  Commerce  has  delegated  his 
authority  to  waive  the  moratorium  and 
approve  State  laws  and  regulations  to 
the  Administrator  of  the  National  Oce¬ 
anic  and  Atmospheric  Administration 
who  has  further  delegated  this  author¬ 
ity  to  the  Director  of  the  National  Ma¬ 
rine  F’isheries  Service  (NMFS). 

On  January  31,  1973,  the  State  of 
Alaska  (the  State)  requested  the  Secre¬ 
tary  of  Commerce,  acting  through  the 
NMPS,  to  waive  the  moratorium  wi^ 
respect  to  Northern  (Steller)  sea  lions, 
harbor  seals  (Including  spotted  seals), 
ringed  seals,  ribbon  seals,  bearded  seals 
and  beluga  whales  and  to  approve  the 
State’s  laws  and  regulations  relating  to 
the  management  of  these  species.  The 
State  submitted  a  similar  request  to  the 
Secretary  of  the  Interior,  acting  through 
the  U.S.  Pish  and  Wildlife  Service 
(FWS),  with  respect  to  polar  bears,  sea 
otters  and  walruses. 

This  proposal  contains  proposed  regu¬ 
lations  and  procedural  notices  to  con¬ 
sider  and  implement  sections  101,  103, 
and  109  of  the  Act  by  waiving  the  mora¬ 
torium  on  the  taking  and  importation 
of  Northern  Sea  Lions,  Eumetopias 
juhatus;  Harbor  seals.  Phoca  vitullna 
richardii;  Spotted  (Largha)  seals,  Phoca 
vitulina  largha;  Ringed  seals,  Pusa  his^ 
pida;  Ribbon  seals,  Histriophoca  fasci- 
ata;  Pacific  bearded  seals,  Erignathus 
barbatus;  and  Beluga  whales,  Delphi^ 


napterus  leucas;  and  establishing  a  State 
management  program. 

Based  on  scientific  and  other  evid^ce 
available  to  it.  the  NMFS  is  prcmoslng 
that  the  moratorium  established  by  the 
Act  be  waived  with  respect  to  the  five 
species  and  2  subspecies  of  one  Species 
listed  above  each  of  which  is  tmder  its 
jurisdiction,  is  also  proposing  that  the 
State  of  Alaska  has  the  primary  interest 
and  expertise  in  conserving  marine  mam- 
mckls  consistent  with  the  Act,  and  the 
capability  of  implementing  a  conserva¬ 
tion  program  consistent  with  the  pur¬ 
poses  and  policies  of  the  Act.  Simultane¬ 
ously  with  this  proposal,  the  Fish  and 
Wildlife  Service  is  publishing  a  similar 
proposal  regarding  those  species  under 
its  jurisdiction.^ 

Description  of  the  Proposal 

The  Director  proposes  to  waive  the 
moratorium  on  the  taking  or  importation 
of  the  following  marine  mammals  located 
within  waters  under  the  jurisdiction  of 
the  State  of  Alaska  and  in  waters  off 
Alaska  to  the  extent  provided  as  follows: 

a.  Up  to  500  Ribbon  seals  Histriophoca 
fasciata)  may  be  taken  annually  com¬ 
mencing  in  1977  provided  that  the  Direc¬ 
tor  upon  annual  review  determines  that 
conditions  warrant  continuation  of  the 
waiver. 

b.  Up  to  20,000  Ringed  seals  (Pusa  his~ 
pida)  may  be  taken  annually  commenc¬ 
ing  in  1977  provided  that  the  Director 
upon  annual  review  determines  that  con¬ 
ditions  warrant  continuation  of  the 
waiver. 

c.  Up  to  9,000  Pacific  bearded  seals 
(Erignathus  barbatus)  may  be  taken  an¬ 
nually  commencing  in  1977  provided  that 
the  Director  upon  annual  review  deter¬ 
mines  that  conditions  warrant  contlnu- 
atiMi  of  the  waiver. 

d.  Up  to  20,000  Spotted  (Largha)  seals 
(Phoca  vitulina  largha)  may  be  taken 
annually  commencing  in  1977  provided 
that  the  Director  upon  annual  review  de¬ 
termines  that  conditions  warrant  contin¬ 
uation  of  the  waiver. 

e.  Up  to  6,500  Harbor  seals  (Phoca  vit¬ 
ulina  richardii)  may  be  taken  annually 
commencing  in  1977  provided  that  the 
Director  upon  annual  review  determines 
that  conditions  warrant  continuation  of 
the  .waiver.  With  respect  to  any  popula¬ 
tion  stock,  not  more  than  10  percent  of 
the  total  population  of  such  st<^k  may  be 
taken  annually. 

f.  Up  to  15,000  Northern  (Steller)  sea 
lions  (Eumetopias  jubatus)  may  be  taken 
annually  commencing  in  1977  provided 
that  the  Director  upon  annual  review  de¬ 
termines  that  conditions  warrant  contin¬ 
uation  of  the  waiver.  With  respect  to  any 
population  stock,  not  more  than  10  per¬ 
cent  of  the  total  population  fo  such  stock 
may  be  taken  annually. 

g.  Up  to  315  Beluga  whales  (Delphinap- 
terus  leucas)  Inhabiting  Bristol  Bay  and 
the  Bering  Sea  and  45  Beluga  whales  in¬ 
habiting  Cook  Inlet  may  be  taken  annu¬ 
ally  commmcing  in  1977  provided  that 
the  Director  upon  annual  review  deter- 


>See  FR  76-10213. 


mines  that  conditions  warrant  continu¬ 
ation  of  the  waiver. 

The  determination  on  the  waiver  and 
the  extent  of  the  waiver  will  depend  in 
part  on  the  acceptability  of  the  manage¬ 
ment  program  of  the  State  of  Alaska, 
how  the  allowable  take  under  that  pro¬ 
gram  relates  to  the  optimum  sustainable 
population  of  each  species  and  what  ef¬ 
fect,  if  any,  a  waiver  of  the  moratorium 
will  have  on  the  allowable  take.  Con¬ 
sequently.  the  extent  of  the  waiver,  i.e., 
the  number  of  animals  permitted  to  be 
taken,  will  be  subject  to  revision  on  the 
basis  of  the  evidence  on  the  hearing 
record. 

In  connection  with  this  approval,  the 
Director  NMFS  is  proposing  two  inter¬ 
related  sets  of  regulations  which  are 
separate  and  distinct  as  set  forth  below. 

Regulations  for  State  Programs 

The  first  set  of  regulations  is  applica¬ 
ble  to  all  States  and  establishes  a  new 
subpart  H  in  part  216,  Title  50,  Code  of 
Federal  Regulations,  providing  standards 
and  procedures  for  approving  and  moni¬ 
toring  State  laws  and  regulations  im¬ 
plementing  waivers  of  the  moratorium. 
This  new  subpaxt  is  specifically  designed 
for  a  coop>erative  State  Federal  manage¬ 
ment  system  for  marine  mammal  re¬ 
sources.  These  regulations  are  proposed 
pursuant  to  section  553  of  the  Adminis¬ 
trative  Procedure  Act,  5  U.S.C.  §  553. 
Thus,  interested  parties  will  have  until 
May  10,  1976  to  file  written  comments  on 
these  proposed  regulations  for  sulH>art 
H.  Written  comments  are  to  be  sutoiitted 
to  the  Director,  National  Marine  Fish¬ 
eries  Service,  3300  Whitehaven  Street, 
Washington,  D.C.  20235,  on  or  before 
May  11.  1976, 

In  5§  216.101  through  216.103  the  pro¬ 
posal  describes  two  events  wlUch  must 
occur  in  order  to  trigger  a  waiver  of  the 
moratorium: 

(1)  A  determination  by  the  Director 
that  a  waiver  of  the  moratorium  is  ap¬ 
propriate;  and 

(2)  The  submission  of  state  laws  and 
regulations  constituting  a  prc^r  man¬ 
agement  regime  for  the  niarine  mam¬ 
mals  in  question. 

When  both  of  these  events  have  oc¬ 
curred,  the  approval  of  State  laws  and 
regulations  pursuant  to  section  109  of  the 
Act  activate  the  waiver  of  the  morato¬ 
rium. 

The  NMFS  believes  that  this  system 
provides  the  best  combination  of  state 
and  federal  capabilities,  while  meeting 
the  objectives  of  the  Act  for  conservation 
of  marine  mammals  however  it  does  not 
eliminate  the  possibility  of  a  federal 
management  regime  for  certain  marine 
mammal  populations  under  appropriate 
circumstances  and  provides  for  those  oc¬ 
casions  when  a  state  desires  to  estab¬ 
lish  a  marine  mammal  conservation  pro¬ 
gram. 

Section  216.104  describes  the  proce¬ 
dures  for  both  initial  and  continuing  ap¬ 
proval  of  State  laws  and  regulations.  It 
provides  for  Federal  Register  notice  to 
the  public  of  the  Director’s  approval  of 
State  laws  and  regulations,  a  description 
of  the  management  regime  established 
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by  the  State,  and  the  extent  of  the  waiver 
of  the  moratorium. 

Section  216.105  provides  the  criteria 
for  the  approval  of  State  laws  and  regu¬ 
lations.  These  criteria  have  been  de¬ 
signed  to  assme  that  all  appropriate 
biological  and  ecological  factors  have 
been  taken  into  account,  consistent  with 
the  basic  policies  and  goals  of  the  Act. 

Section  216.106  establishes  machinery 
for  an  annual  review  of  the  State  pro-, 
gram  (or  more  often  if  necessary) .  Taken 
together,  this  section  and  the  preceding 
sections  provide  for  State  management 
of  certain  marine  mammal  resources, 
under  Federal  guidelines  and  review. 
This  system  will  have  the  following  ad¬ 
vantages: 

(1)  The  States  will  actuallv  manage 
the  resource;  generally,  the  States  have 
the  interest,  expertise  and  capability  to 
carry  out  proper  conservation  programs; 

(2)  The  State  conservation  program 
must  meet  Federal  standards; 

(3)  The  State  program  will  be  imder 
continual  Federal  review; 

(4)  Implementation  of  a  State  pro¬ 
gram  will  be  preceded  by  a  Federal 
waiver  of  the  moratorium. 

Section  216.107  establishes  certain 
norms  for  enforcement,  and  certain  Fed¬ 
eral  rules.  These  will  assure  the  effec¬ 
tiveness  of  the  particular  approved  con¬ 
servation  program. 

For  public  convenience  and  clarity,' 
§  216.109  will  contain  a  list  of  all  waivers 
of  the  moratorium,  and  of  all  States 
which  have  approved  programs. 

Proposed  Regulations  To  Implement  a 

Waiver  of  the  Moratorium  for  Cer¬ 
tain  Species  in  Alaska 

The  second  set  of  proposed  regulations 
establishes  a  new  subpart  I  in  Part  216, 
Title  50  CFR  to  ensure  that  the  taking 
and  Importation  of  each  species  or  pop¬ 
ulation  stock  of  marine  mammals  for 
which  the  moratorium  has  been  waived 
will  not  be  to  the  disadvantage  of  that 
species  or  p)opulation  stock. 

The  regulations  in  subpart  I  would 
provide  for  those  situations  where  it  is 
appropriate  to  waive  the  moratorium 
vmder  section  101  of  the  Act  and  a  State’s 
program  to  manage  the  species  subject 
to  waiver  is  found  to  be  consistent  with 
the  Act  under  section  109. 

'The  proposed  regulations  for  subpart 
I  are  intended  to  implement  section  103 
of  the  Act  and  must  therefore  be  made 
“on  the  record  after  opportunity  for  an 
agency  hearing’’  as  required  by  section 
103(d)  of  the  Act.  Those  regulations  will 
therefore  be  the  subject  of  a  hearing  to 
be  held,  on  the  proposal  to  waive  the 
moratorium  pursuant  to  section  101(a) 
(3)  (A)  of  the  Act. 

Because  the  State’s  laws  and  regula¬ 
tions,  if  approved,  will  comprise  the  bulk 
of  the  regulatory  scheme  intended  to  en¬ 
sure  that  the  taking  will  not  be  to  the 
disadvantage  of  any  species  or  popula¬ 
tion  stock,  they  will  also  be  considered 
at  the  hearing  along  with  the  proposed 
Federal  regulations.  The  relevant  por¬ 
tions  of  the  State’s  existing  laws  and 
regulatioiiS,  together  with  certain  pro¬ 
posed  changes,  are  set  out  in  the  Draft 


Environmental  Impact  Statement  and 
are  available  for  review  at  the  office  of 
the  National  Msu’ine  Fisheries  Service, 
3300  Whitehaven  Street,  NW,  Washing¬ 
ton,  D.C.  It  is  not  proposed  to  adopt 
these  regulations  as  Federal  regulations. 
All  takings  and  activities  related  thereto, 
will  be  in  accordance  with  applicable 
State  laws  and  regulations  whether  in 
areas  under  State  jurisdiction  or  in  wa¬ 
ters  off  Alaska. 

Consequential  (Changes  in  NMFS 
Regulations 

Adoption  of  this  proposal  would  make 
consequential  changes  in  pert  216  of  50 
CFR.  Section  216.23  relates  to  the  taking 
of  marine  mammals  by  certain  Indians, 
Aleuts  and  Eskimos.  If  the  State  laws 
and  regulations  regarding  marine  mam¬ 
mals  become  effective,  certain  Federal  re¬ 
strictions  on  the  transfer  of  parts  or  pro¬ 
ducts  of  marine  mammals  will  no  longer 
be  necessary.  This  is  based  on  the  State’s 
ability  to  control  any  illicit  trade  in  such 
items  thereby  avoiding  an  incentive  to 
take  more  marine  mammals  than  ap¬ 
propriate. 

S^tion  216.4  would  be  deleted  and  the 
section  reserved  since  §  216.103  duplicates 
216.4. 

Section  216.11  would  require  amend¬ 
ment  to  include  subpart  I  as  an  excep¬ 
tion  to  prohibited  takings. 

Notice  of  Hearing  and  Procedures,  and 

Availability  of  Alaska  Regulations 

FOR  Which  a  Waiver  of  the  Morato¬ 
rium  Is  Sought,  and  103(d)  State¬ 
ments 

PROCEDURES  FOR  THE  WAIVER  AND  THIS 
PROPOSAL 

Section  103(d)  of  the  Act  requires  op¬ 
portunity  for  a  hearing  on  the  Director’s 
proposal  to  waive  the  moratorium,  and 
on  the  regulations  prescribed  to  imple¬ 
ment  such  a  waiver.  Regulations  govern¬ 
ing  such  a  hearing  have  been  published 
at  41  FR  5396  (February  6, 1976) .  A  joint 
hearing  regarding  the  NMFS  and  FWS 
proposals  will  be  held  in  accordance  with 
those  regulations.  All  persons  wishing  to 
participate  in  the  hearing  procedure 
should  read  those  regulations  carefully 
and  follow  the  procedures  set  forth 
therein. 

After  the  hearing  and  following  review 
of  the  recommended  decision,  the  Direc¬ 
tor  will,  if  appropriate,  publish  the  regu¬ 
lations  set  forth  as  proposed  subpart  I 
as  final  rules,  makes  a  ^al  determina¬ 
tion  regarding  a  waiver  of  the  morato¬ 
rium,  and  approve  Alaska’s  law  and  regu¬ 
lations  pursuant  to  section  109  of  the  Act 
and  §  216.104  of  the  proposed  subpart 
H.  Subpart  H  will  be  published  in  final 
form  as  soon  as  practicable  after  the 
thirty  (30)  day  comment  period  has  ex¬ 
pired. 

In  connection  with  this  proposal,  50 
cm  216.73,  which  implements  in  part 
section  103  of  the  Act,  requires  that  the 
following  information  be  provided: 

A.  “The  nature  of  the  hearing”  A  hear¬ 
ing  on  the  record  will  be  held,  presided 
over  by  an  Administrative  Law  Judge,  to 
consider  a  waiver  of  the  moratorium  on 
the  taking  and  Importation  of  nine 


species  of  marine  mammals  located  in 
Alaska  and  the  waters  off  Alaska,  and 
the  regulations  governing  said  taking  and 
importation. 

nie  presiding  officer  is  hereby  desig¬ 
nated  to  be  Administrative  Law  Judge 
Malcolm  P.  Littlefield,  Office  of  Hearing 
and  Appeals,  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Arlington,  Vir¬ 
ginia  22203,  telephone  (703)  557-9200. 

B.  “The  place  and  date  of  the  prehear¬ 
ing  conference.”  A  prehearing  conference 
will  be  held  at  the  following  location: 
Hearing  Room  C,  Twelfth  Floor,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203.  The  prehearing  conference  will 
begin  at  1:30  pm.  May  18,  1976,  and  con¬ 
tinue  on  May  19,  if  necessary. 

C.  “The  docket  number  assigned  to  the 
case  which  shall  be  used  in  all  subsequent 
proceedings.”  The  docket  number  as¬ 
signed  to  this  case  is  WASH.  76-1.  This 
number  will  be  used  in  all  subsequent 
proceedings  pertaining  to  this  applica¬ 
tion.  Communications  should  be  entitled: 

“In  the  matter  of  the  request  of  the 
State  of  Alaska  to  waive  the  moratorium 
on  nine  species  of  marine  mammals  and 
allow  the  State  to  resume  management.’’ 

D.  "The  place  and  date  of  the  hear¬ 
ing.”  The  date  shall  not  be  less  than  60 
days  after  publication  of  the  Notice  of 
the  hearing. 

Such  hearing  Is  tentatively  scheduled 
as  follows:  June  8,  Anchorage,  Alaska; 
June  15.  Nome,  Alaska;  June  22.  Anchor¬ 
age;  July  20,  Washington,  D.C.;  precise 
dates  and  times  and  places  will  be  an¬ 
nounced  at  the  prehearing  conference. 

E.  "The  final  date  for  filing  with  the 
Director  a  notice  of  intent  to  participate 
in  the  hearing  pursuant  to  5  216  74."  Par¬ 
ties  intending  to  participate  in  this  pro¬ 
ceeding  must  notify  the  presiding  officer 
by  certified  mail,  on  or  before  May  10, 
1976,  of  their  intention  to  participate, 
and  must  submit  what  issues  of  fact  and 
law  they  deem  necessary  to  be  deter¬ 
mined./ 

F.  “The  final  date  for  submission  of 
direct  testimony  on  the  proposed  regula¬ 
tions  and  waiver,  if  applicable,  and  the 
number  of  copies  required.”  Dates  for 
submittal  of  direct  testimony  will  be  an¬ 
nounced  in  the  prehearing  order  pre¬ 
pared  in  accordance  with  50  CFR  18.82. 
The  introduction  of  direct  testimony  as 
well  as  the  procedural  matters  of  the 
hearing  will  be  governed  by  the  regula¬ 
tions  published  on  February  6.  1976,  at 
41  FR  5396-5399  (CFR  50  18.70  18.91) 
by  the  FWS. 

G.  "The  legal  authority  under  which 
the  hearing  is  to  be  held.”  The  Marine 
Mammal  Protection  Act  of  1972, 16  U.S.C. 
1061  et  seq.  and  regulations  promulgated 
thereunder,  41  FR  5396-5399  (February 
6, 1976). 

H.  “If  a  draft  Environmental  Impact 
Statement  is  required,  the  date  of  publi¬ 
cation  of  the  draft  and  the  place(s) 
where  the  draft  and  comments  thereon 
may  be  viewed  and  copied.”  A  Draft  En¬ 
vironmental  Impact  Statement  (EIS), 
regarding  the  proposed  action  was  issued 
on  March  5,  1976.  Copies  are  available 
from  the  Office  of  the  Director,  National 
Marine  Fisheries  Service,  3300  Whlte- 
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haven  Street,  NW.,  Page  Building  2, 
Washington,  D.C.  20235. 

I.  “Any  voritten  advice  received  from 
the  Marine  Mammal  Commission.”  The 
Draft  EIS,  and  the  proposed  waiver  and 
regulations  are  being  submitted  to  the 
Marine  Mammal  Commission  for  re¬ 
view.  Any  comments  received  will  be  sub¬ 
mitted  for  the  record.  The  Commission’s 
comments  on  obligate  nursing  were  pre¬ 
viously  summarized  at  40  PR  17845, 
April  23,  1975.  That  summary  is  incor¬ 
porated  by  reference. 

J.  “The  placets)  where  records  and 
submitted  direct  testimony  will  be  kept 
for  public  inspection.”  A  public  record 
of  the  proposed  action,  records  and  testi¬ 
mony  will  be  maintained  in  the  Office 
of  the  Director,  National  Marine  Fisher¬ 
ies  Service,  330  Whitehaven  Street,  NW, 
Washington,  D.C.  20235. 

K.  “The  proposed  regulations  and 
waiver  where  applicable  and  a  summary 
of  the  statements  required  by  section 
103(d)  of  the  Act  (16  U.S.C.  1373(d)). 

1.  “A  statement  of  the  existing  levels 
of  the  species  and  stocks  of  the  marine 
mammals  concerned” 

Estimated 

population 


Species:  ,  level 

Northern  sen  lion,  Eumetopias 

jubata  _  200, 000 

Harbor  seal,  Phoca  vitulina  rich- 

ardii _  270,000 

Spotted  seal,  Phoca  vitulina 

largha  _  (’) 

Ringed  seal,  Pusa  hispida _  250,  000 

Ribbon  seal,  Histriophoca  fas- 

ciata _  100,  000 

Pacific  bearded  seal,  Erignathus 

barbatus _  300, 000 

Beluga  whale,  Delphinapterus 

leucas  _  10, 000 

Northern  sea  lion  {Eumetopias 
jubata)  _ _ 


1  200,000  to  250,000. 

Based  upon  aerial  surveys,  Kenyon 
and  Rice  (1961)  estimated  the  world 
population  of  Northern  sea  lions  to  be 
240-300  thousand  in  1961.  In  Alaska  it¬ 
self  there  are  202  known  rookeries  and 
hauling  grotmds,  and  estimates  of  the 
numbers  occupying  these,  obtained  from 
aerial  photographs,  indicated  a  popula¬ 
tion  size  exceeding  200  thousand. 

Harbor  Seal  (Phoca  vitulina  richardii) . 

Overall,  the  world  population  of  har¬ 
bor  seals  appears  to  be  high  and  stable, 
except  in  coastal  areas  of  dense  human 
populations  and  development.  About 
525,000  are  present  in  the  North  Pacific 
area  and  about  150,000  in  the  European 
North  Atlantic  region.  There  are  two 
subspecies  in  waters  off  Alaska:  the 
harbor  seal  (Phoca  vitulina  richardii) 
and  the  spotted  (largha)  seal  (P.  v. 
largha)  The  latter  will  be  discussed  later 
as  if  it  were  a  separate  species. 

From  analysis  of  past  harvest  records 
and  surveys  of  selected  areas,  the  popu¬ 
lation  of  harbor  seals  in  waters  off  Alaska 
is  estimated  to  be  about  270,000.  The  en¬ 
tire  population  of  the  harbor  seals  in 
w’aters  off  Alaska  probably  has  a  single 
gene  pool,  however,  for  management  pur¬ 


poses,  five  geographic  population  stocks 
have  be«i  Id^tified. 

In  the  area  north  of  the  Alaska  penin¬ 
sula  and  the  Aleutian  Islands,  the  stock 
is  exhibiting  biological  characteristics 
which  indicate  that  it  is  near  or  at  the 
carrying  capacity  of  the  habitat  and  is 
therefore  considered  to  be  within  the 
range  of  optimum  sustainable  popula¬ 
tion.  The  range  of  OSP  cannot  be  deter¬ 
mined  for  the  other  portion  of  the  stock 
with  information  available. 

Spotted  Seal  (Phoca  vitulina  largha). 

Field  observations  and  relative  abun¬ 
dance  in  comparison  to  other  species  of 
ice  seals  indicates  a  minimum  population 
of  200,000  to  250,000  spotted  seals. 

The  population  is  at  high  and  stable 
levels.  Being  at  a  high  and  stable  level 
they  are  considered  to  be  at  or  near  the 
carrying  capacity  of  their  habitat  and 
within  the  range  of  their  optimum  sus¬ 
tainable  population. 

Ringed  Seal  (Pusa  hispida). 

Based  upon  aerial  surveys  in  areas  of 
land-fast  ice  along  the  north  coast  of 
Alaska,  indirect  methods  and  relative  in¬ 
dices  of  abundance  the  single  population 
of  ringed  seals  in  waters  off  Alaska  in  the 
Bering-Chukchi  and  Beaufort  Seas  Is 
estimated  to  number  about  250,000  seals. 

The  population  is  considered  to  be  high 
and  stable  at  a  level  not  much  different 
from  that  in  the  18th  and  19th  centuries. 
Being  at  a  high  and  stable  level,  the 
population  of  these  seals  is  considered  to 
be  at  Of  near  the  carrying  capacity  of 
their  habitat  and  within  the  range  of 
their  optimum  sustainable  population. 

Ribbon  Seal  (Histriophoca  fasciata) . 

The  ribbon  seal  population  was  mark¬ 
edly  reduced  by  Soviet  hunting  in  the 
past.  Since  1968  Soviet  regulations  have 
accorded  increased  protection  for  this 
seal,  and  today  it  is  estimated  to  have 
reached  its  pre-exploitation  size  of  100,- 
000  animals.  It  is  therefore  considered  to 
be  at  or  near  the  carrying  capacity  of  its 
habitat  and  within  its  range  of  optimum 
sustainable  population. 

Pacific  Bearded  Seal  (Erignathus  bar¬ 
batus). 

The  bearded  seals  occurring  in  waters 
off  Alaska  constitute  one  population.  In¬ 
direct  methods  and  relative  indices  of 
abundance  of  this  widely  distributed  seal 
indicates  a  high  and  stable  population  of 
about  300,00  animals. 

Being  at  a  high  and  stable  level,  the 
population  is  considered  to  be  at  or  near 
the  carrying  capacity  of  its  habitat  and 
within  its  range  of  optimum  sustainable 
population. 

Beluga  Whale  (Delphinapterus  leu- 
cus) . 

Beluga  whales  in  Alaska  have  never 
been  subjected  to  heavy  rates  of  exploi¬ 
tation.  Traditionally  they  have  been 
used  as  a  source  of  meat,  muktuk,  and 
oil  for  both  humans  and  sled  dogs  by 
residents  of  certain  villages  on  the  Bering 
Sea  and  Arctic  Ocean  coasts  and  along 
rivers  that  belugas  periodically  ascend. 
The  demise  of  the  sled  dog  as  a  result 
of  the  introduction  of  the  snow  ma¬ 
chine,  the  availability  of  alternate  ccrni- 
mercial  food  sources  through  the  devel¬ 
opment  of  a  cash  economy,  and  welfare 


measures  such  as  food  stamps  have 
greatly  reduced  the  demand  for  beluga 
products.  Fewer  belugas  are  probably 
being  taken  today  than  for  many  years. 

The  beluga  population  in  Alaska  ap¬ 
pears  to  be  separated  into  two  popula¬ 
tion  stocks. 

Based  upon  aerial  surveys,  the  Cook 
Inlet  population  stock  is  estimated  to 
be  about  500  whales.  There  is  no  known 
harvest  of  this  stock  which  is  considered 
to  be  relatively  stable  at  or  near  the 
carrying  capacity  of  the  habitat. 

The  Bristol  Bay-Bering  Sea  popula¬ 
tion  stock  is  estimated  to  number  more 
than  9,500  animals.  This  stock  is  con¬ 
sidered  to  be  high  and  stable  at  or  near 
the  carrying  capacity  of  the  habitat. 

Because  they  are  at  high  and  stable 
levels  at  or  near  the  carrying  capacity 
of  their  habitats,  both  population  stocks 
are  considered  to  be  at  or  near  the  upper 
range  of  their  optimum  sustainable 
populations, 

2.  “A  statement  of  the  expected  im¬ 
pact  of  the  proposed  regulations  on  the 
optimum  sustainable  p>opulation  of  such 
species  or  population  stock”  is:  Sea 
Lion — The  effect  of  the  proposed  regu¬ 
lations  would  be  to  allow  up  to  15,000  sea 
lions  to  be  taken  annually. 

The  harvest  would  be  limited  to  not 
more  than  10  percent  of  any  one  popu¬ 
lation  stock.  ITiis  rate  of  harvest  would 
not  depress  the  population  stocks  below 
the  range  of  optimum  sustainable  levels. 

Harbor  Seal — The  effect  of  the  pro¬ 
posed  regulations  would  be  to  allow  up 
to  6,500  harbor  seals  to  be  taken  an¬ 
nually  in  addition  to  the  estimated  2,800 
which  might  be  taken  incidental  to  do¬ 
mestic  commercial  fishing  operations. 

Commercial  harvests  would  be  re¬ 
stricted  to  areas  north  of  the  Aleutian 
Island  chain.  Not  more  than  10  percent 
of  the  harvest  would  be  allowed  to  be 
taken  in  the  areas  from  any  one  popu¬ 
lation  stock  and  such  taking  would  not 
depress  the  stocks  below  their  range  of 
optimum  sustainable  populations. 

Spotted  (Largha)  Seal — The  proposed 
regulations  would  allow  up  to  20,000 
spotted  seals  to  be  taken.  This  harvest  is 
expected  to  be  almost  wholly  for  subsis¬ 
tence  purposes.  It  would  constitute  a  take 
of  8-10  percent  of  the  population  and 
would  not  depress  it  below  its  range  of 
optimum  sustainable  level. 

Beluga  Whale — It  is  proposed  to  allow 
up  to  45  belugas  to  be  taken  from  the 
Cook  Inlet  population  stock,  for  public 
display  and  scientific  research,  and  rep¬ 
resents  nine  percent  of  the  population 
stock. 

Up  to  315  belugas  would  be  allowed  to 
be  taken  from  the  Bristol  Bay-Bering 
Sea  population  stock.  These  takings  are 
expected  to  be  almost  wholly  for  subsist¬ 
ence  purposes  and  would  represent  3.3 
percent  of  this  population  stock.  Harvests 
of  this  magnitude  would  not  depress  the 
population  stocks  below  the  range  of  op- 
timmn  sustainable  levels. 

Ringed  Seal — About  10,000  ringed  seals 
have  been  taken  annually  by  subsistence 
hunters.  The  proposed  regulations  would 
allow  up  to  20,000  to  be  taken  annually, 
nearly  all  of  which  are  expected  to  be 
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taken  for  subsistence  piu'poses.  This 
would  constitute  eight  percent  of  the 
population  and  would  not  depress  it  be¬ 
low  the  range  of  optimum  sustainable 
level. 

Ribbon  Seal — The  effect  of  these  pro¬ 
posed  regulations  would  be  to  allow  up  to 
500  ribbon  seals  to  be  taken  annu^ly, 
nearly  all  of  which  are  expected  to  be 
taken  for  subsistence  purposes. 

Bearded  Seal — From  1964  to  1972  ap¬ 
proximately  1,500  bearded  seals  were 
taken  from  Alaskan  waters  annually. 
This  harvest  was  almost  wholly  for  sub¬ 
sistence  purposes  and  is  not  expected  to 
increase  substantially. 

The  proposed  regulations  would  allow 
up  to  9,000  to  be  taken  annually.  A 
harvest  of  tliis  size  would  represent  three 
percent  of  tlie  population  and  would  not 
depress  the  population  below  its  range 
of  optimum  sustainable  level. 

3.  “A  statement  describing  the  evi¬ 
dence  before  the  Secretary  upon  which 
he  proposes  to  base  such  regulations.” 

The  available  evidence  is  discussed  in 
the  Draft  Environmental  Impact  State¬ 
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and  Notice  of  Hearing  which  appears  in 
this  issue,  the  Dhector.  National  Marine 
Fisheries  Service  proposes  to  amend  Part 
216.  Title  50  CFR,  Regulations  Govern¬ 
ing  the  Taking  and  Importing  of  Marine 
Mammals  by  adding  a  new  Subpart  H 
and  I  as  follows ; 

Subpart  H — Standards  and  Procedures  for 

Approving  and  Monitoring  State  Laws 

and  Regulations  Implementing  Waivers 

of  the  Moratorium 

§216.101  Purpu».e  of  regulalionR. 

The  regulations  contained  in  this  sub¬ 
part  implement  section  109  of  the  Ma¬ 
rine  Mammal  Protection  Act  of  1972,  (86 
Stat.  1027,  16  U.S.C,  1361-1407,  P.L.  92- 
522) ,  (the  “Act”)  by  prescribing  proce¬ 
dures  to  permit  adoption  and  enforce¬ 
ment  by  a  State  of  its  laws  and  regula¬ 
tions  consistent  with  the  Act  which  relate 
to  the  protection  and  taking  of  marine 
mammals. 

§  216.102 

(a>  The  provisions  of  section  216.103 
of  this  subpart  apply  whenever  a  State 
has  requested  a  determination  from  the 
Director,  pursuant  to  section  109(a)  (2 > 
of  the  Act,  that  the  State’s  protx>6ed  or 
existing  laws  or  regulations  relating  to 
the  protection  and  taking  of  any  marine 
mammal  are  consistent  with  the  Act  and 
regulations  contained  in  this  subchapter, 
whether  or  not  it  is  necessary  to  waive 
the  moratorium  imposed  by  Section  101 
of  the  Act  to  allow  such  laws  to  take  ef¬ 
fect.  Section  216.103  sets  forth  stand¬ 
ards  and  criteria  for  such  determination 
by  the  Director. 

(b)  The  provisions  of  section  216.104 
through  216.108  of  this  subpart  apfbly 
only  when  the  Director  has  waived  or  is 
considering  w’aiving  the  moratorium,  and 
when  a  State  has  requested  a  determina¬ 
tion  from  the  Director,  pursuant  to  sec¬ 
tion  109(a)  (2)  of  the  Act,  that  the  State’s 
laws  and  regulations  relating  to  the  pro¬ 
tection  and  taking  of  any  species  or  popu¬ 
lation  stock  of  marine  mammals,  are 
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consistent  with  the  waiver  ot  the  mora¬ 
torium.  the  Act,  and  the  regulations  in 
this  subchapter  which  apply  to  such 
species  or  population  stocks.  These  sec¬ 
tions  set  forth  standards  and  criteria  for 
such  determination  by  the  Director,  and 
for  waiving  the  moratorium. 

§  216.103  Review  of  State  Laws  and  Reg¬ 
ulation*.— General. 

(a)  Nothing  in  this  part,  nor  any  per¬ 
mit  issued  imder  authority  of  this  part, 
shall  be  construed  to  relieve  a  person 
from  any  other  requirements  imposed  by 
any  statute  or  relation  of  the  United 
States,  including  any  applicable  statutes 
or  regulations  relating  to  wildlife  and 
fisheries,  health,  quarantine,  agriculture, 
or  customs. 

(b)  Section  109  of  the  Act  provides  that 
on  or  after  December  21,  1972,  no  State 
may  adopt  any  law  or  regulation,  or  en¬ 
force  any  existing  law  or  regulation, 
which  relates  to  the  taking  of  marine 
mftmmai.s  or  which  in  effect  nullifies  an 
exraiption  or  exception  created  by  the 
Act,  unless  such  laws  or  regulations  have 
been  previously  reviewed  by  the  Direc¬ 
tor  and  determined  by  him  to  be  con¬ 
sistent  with  the  provisions  of  the  Act  and 
the  r^ulations  in  this  part.  In  no  event, 
however,  will  the  Director  approve  any 
State  law’s  or  regulations  which: 

(1)  Purport  to  authorize  a  State  to 
issue  permits  in  situations  which  would 
require  a  Federal  permit  under  the  Act, 
imless  and  imtil  appropriate  Federal  reg¬ 
ulations  have  been  issued  under  section 
103  of  the  Act,  and  where  appropriate, 
the  Director  has  waived  the  moratorium 
on  such  taking  or  Importation  under  sec¬ 
tion  101(a)(3)(A)  of  the  Act;  or 

(2)  Purport  to  authorize  a  State  to 
issue  permits  for  scientific  research  or 
public  display  (except  that  a  State  may, 
imder  authority  of  a  general  scientific 
research  permit  granted  by  the  Director, 
assign  individual  scientific  research  per¬ 
mits  to  State  employees  or  representa¬ 
tives  of  State  universities  or  other  State 
agencies,  subject  to  the  provisions  of  the 
general  permit). 

(c)  Any  State  may  obtain  a  review  and 
determination  of  its  proposed  or  existing 
laws  and  regulations  from  the  Director 
by  submitting  a  written  request  to  that 
effect  to  the  Director,  National  Marine 
Fisheries  Service  (NMFS),  accompanied 
by  the  following  documents,  unless  other¬ 
wise  specified  by  the  Director : 

(1)  A  complete  set  of  the  laws  and 
regulations  to  be  revlew’ed,  certified  as 
complete,  true  and  correct,  by  the  appro¬ 
priate  State  official; 

(2)  A  scientific  description  by  species 
and  population  stock  of  the  marine  mam¬ 
mals  to  be  subjected  to  such  laws  and 
regulations; 

(3)  A  description  of  the  organization, 
staffing  and  funding  for  the  administra¬ 
tion  and  enforcement  of  the  law’s  and 
regulations  to  be  reviewed; 

(4)  A  description,  where  such  laws  and 
regulations  provide  for  discretionary  au¬ 
thority  on  the  part  of  State  officials  to 
issue  permits,  of  the  procedures  to  be 
used  in  granting  or  withholding  such  per- 
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mlts  and  otherwise  enforcing  such  laws; 
and 

(6)  Such  other  materials  and  infor¬ 
mation  as  the  Director  may  request  or 
which  the  State  may  deem  necessary  or 
advisable  to  demcmstrate  the  compati¬ 
bility  of  such  laws  and  regulations  with 
the  policy  and  purposes  of  the  Act  and 
the  rules  and  regulations  Issued  there- 
imder. 

(d)  In  making  a  determination  with 
respect  to  any  State  laws  and  regula¬ 
tions,  the  Director  shall  take  into  ac¬ 
count: 

(1)  Whether  such  laws  and  regula¬ 
tions  are  consistent  with  the  purposes 
and  policies  of  the  Act  and  the  rules  and 
regulations  issued  thereimder; 

(2)  The  extent  to  which  such  laws  and 
regulations  are  consistent  with,  or  con¬ 
stitute  an  Integrated  management  or 
protection  program  with,  the  laws  and 
regulations  of  other  jurisdictions  whose 
activities  may  affect  the  same  species  or 
stocks  of  marine  mammals;  and 

(3)  The  existence  of  or  preparations 
for  an  overall  State  program  regarding 
the  protection  and  management  of  ma¬ 
rine  mammals  to  which  the  laws  and 
regulations  under  review  relate. 

(e)  To  assist  States  in  preparing  law’s 
and  regulations  relating  to  marine 
mammals,  the  Director  will  also,  at  the 
written  request  of  any  State,  make  a 
preliminary  review  of  any  such  proposed 
laws  or  regulatltms.  Such  review  will  be 
strictly  advisory  in  nature  and  shall  not 
be  binding  upon  the  Director.  Upon 
adoption  of  previously  reviewed  laws  and 
regulations,  the  same  shall  be  subject  to 
a  complete  review  for  a  final  determi¬ 
nation  pursuant  to  these  regulations.  To 
be  considered  for  preliminary  review,  all 
legislative  and  regulatory  proposals 
must  be  forwarded  to  the  Director  and 
certified  by  the  appropriate  State  official. 
In  addition,  they  shall  be  accompanied 
to  the  extent  available  with  the  same 
materials  required  under  paragraph  (c) 
above,  unless  otherwise  provided  by  the 
Director.  All  determinations  by  the  Di¬ 
rector  (other  than  as  a  result  of  prelimi¬ 
nary  reviews  of  proposed  laws  and  regu¬ 
lations)  shall  be  final. 

(f)  The  implementation  and  enforce¬ 
ment  of  all  State  laws  and  regulations 
previously  approved  by  the  Director  pur¬ 
suant  to  this  section  shall  be  subject  to 
continuous  monitoring  and  review  by  the 
Director  pursuant  to  such  rules  and  reg¬ 
ulations  as  he  may  adopt.  Any  modifica¬ 
tions,  amendments,  deletions  or  additions 
to  laws  or  regulations  previously  ap¬ 
proved  shall  be  deemed  to  be  new  laws 
and  regulations  for  the  purposes  of  these 
regulations  and  shall  require  review  and 
approval  by  the  Director  before  their 
adoption,  except  as  provided  in  section 
216.104. 

(g)  Notwithstanding  the  foregoing, 
nothing  herein  shall  prevent  (1)  the  tak¬ 
ing  of  a  marine  mammal  by  a  State  or 
local  government  official  pursuant  to  sec¬ 
tion  216.22  of  the  regulations  in  this 
part,  or  (2)  the  adoption  or  enforce¬ 
ment  of  any  law  or  regulation  relating  to 
any  marine  mammal  taken  or  imported 
prior  to  the  effective  date  of  the  Act. 


§  216.104  Review  of  State  I.aw8  and 
Regulations  Implementing  Waiver. 

(a)  Any  State  which  requests  a  deter¬ 
mination  that  its  laws  and  regulations 
are  consistent  with  the  Act  and  appli¬ 
cable  regulations  in  accordance  with 
section  216.103(c)  of  this  subpart,  may 
also  request  a  waiver  of  the  moratorium 
imposed  by  section  101  of  the  Act  to  the 
extent  necessary  to  allow  such  laws  and 
regulations  to  take  effect. 

(b)  The  Director  may  approve  such 
State  laws  and  regulations  which  imple¬ 
ment  a  waiver  of  the  moratorium  if  he 
determines  them  to  be  consistent  with 
the  Act,  with  regulations  prwnulgated 
under  section  103  of  the  Act  with  re¬ 
spect  to  such  marine  mammals,  with  the 
criteria  of  section  216.105  of  this  part  and 
with  any  other  rule  or  regulation  pro¬ 
mulgated  pursuant  to  the  Act  with 
respect  to  such  marine  mammals. 

(c)  Upon  approval,  the  Director  shall 
publish  a  notice  in  the  Federal  Register 
stating  such  approval,  briefly  summariz¬ 
ing  the  management  program  estab¬ 
lished  by  the  State  laws  and  regulations, 
stating  the  extent  to  which  the  mora¬ 
torium  is  waived  in  order  to  allow  such 
State  laws  and  regulations  to  take  effect, 
and  the  date  the  State’s  annual  report  is 
to  be  submitted. 

(d)  Until  the  Director  has  published 
the  notice  specified  in  paragraph  (c)  of 
this  section,  any  waiver  grantW  in  re¬ 
sponse  to  a  request  by  a  State  under  this 
section  shall  not  be  effective. 

(e)  Any  modifications,  amendments, 
deletions  or  additions  to  laws  or  regula¬ 
tions  previously  approved,  except  emer¬ 
gency  closing  of  seasons,  shall  require 
review  and  approval  by  the  Director  pur¬ 
suant  to  paragraphs  (c)  through  (f)  of 
section  216.106  of  these  regulations  be¬ 
fore  their  adoption. 

(f )  All  determinations  by  the  Director 
shall  be  final. 

(g)  Upon  a  waiver  of  the  moratorium 
and  approval  of  State  laws  and  regula¬ 
tions  implementing  the  waiver  under 
this  subpart,  subpart  B  of  part  216  shall 
not  apply  to  any  activities  subject  to 
such  laws  and  regulations. 

§216.105  Approval  of  Stair  and 

Regulations  Critrria. 

Any  State  which  applies  to  the  Di¬ 
rector  for  approval  of  its  laws  and  reg¬ 
ulations  pursuant  to  section  216.104  must 
demonstrate,  to  the  Director’s  satisfac¬ 
tion,  that  such  laws  and  regulations : 

(a>  Provide  for  a  modem  scientific  re¬ 
source  management  program,  including, 
but  not  limited  to,  research,  census,  law 
enforcement,  habitat  acquisition  and  im¬ 
provement  and,  when  and  where  appro¬ 
priate,  the  periodic  or  total  protection 
of  the  marine  mammals  in  question ; 

(b)  Establish  a  program  which  is 
based  upon  the  best  scientific  evidence 
available  on  the  relevant  marine  ecosys¬ 
tem  and  the  role  of  the  marine  mammals 
in  question  in  that  ecosystem; 

(c)  Establish  a  program  which  is  con¬ 
sistent  with  the  primary  goal  of  the  Act, 
to  maintain  the  health  and  stability  of 
the  marine  ecosystem; 


FEDERAL  REGISTER,  VOL.  NO.  7C  TR  DAY,  APRIL  9,  1976 


PROPOSED  RULES 


15171) 


(d )  Establish  a  program  which  insures 
that  the  species  or  population  stock  of 
marine  mammals  in  question  shall  not 
diminish  below  the  optimum  sustainable 
population; 

(e)  Provide  for  cessation  of  all  taking 
and/or  importing  of  the  marine  mam¬ 
mals  In  question,  whenever  the  number 
drops  below  the  range  of  optimum 
sustainable  population; 

(f)  Provide  appropriate  maximum 
quotas  and  seasons,  whenever  a  taking  or 
importation  is  proposed,  unless  the  State 
can  show  that  it  is  more  consistent  with 
these  criteria  to  have  no  quota  or  season: 

(g)  Establish  quotas,  seasons,  and 
other  allowances  and  restrictions  as  nec¬ 
essary  to  be  consistent  with  those  cri¬ 
teria  in  accordance  with  the  following 
factors: 

(I)  The  seasonal  distribution  of  popu¬ 
lations; 

(2>  .;^gregation  within  populations  by 
sex  and  age; 

(3)  Discreteness  of  populations; 

(4)  Population  density; 

(5)  Critical  periods  in  the  species  life 
cycle: 

(6)  Critical  habitat  areas; 

(7)  Productivity  of  the  population; 

(8)  Species  interactions; 

(9)  Percentage  of  retrieval  by  hunters; 

(10)  Maximization  of  the  utilization  of 
the  species: 

(II)  Other  uses  of  the  species,  such 
as  recreational  use  or  incidental  catch; 
and 

(12)  Enforceability  of  the  limitations. 

(h)  Contain  suitable  limitations  on 
the  means  and  methods  of  taking  which 
assure  that  taking  will  be  by  humane 
means  and  will  maximize  the  utilization 
of  each  animal  taken. 

(1)  Contain  provisions  for  significant 
public  participation  within  the  State  in 
the  process  of  implementing  the  waiver. 

(j)  Meet  the  criteria  specified  in  sec¬ 
tion  216.103  of  this  part,  to  the  extent 
such  criteria  may  differ  from  those  pre¬ 
scribed  in  this  section. 

§  216.106  Review  of  .Approved  .State 
IjtwH  and  Rejt'ulalionit. 

(a)  All  State  laws  and  regulations  and 
the  conservation  programs  established 
thereby  which  have  been  approved  shall 
be  reviewed  annually,  imless  circum¬ 
stances  indicate  that  an  earlier  review 
is  appropriate. 

(b)  In  order  to  facilitate  such  a  review, 
each  State  having  approved  laws  and 
regulations  must  submit  an  annua.!  re¬ 
port  not  later  than  60  days  after  the 
close  of  such  State’s  first  fifil  fiscal  year 
following  the  effective  date  of  the  waiver 
of  the  moratoriiun  and  at  the  same  time 
each  following  year.  The  report  shall  con¬ 
tain  the  following  information  current 
for  each  reporting  period; 

(1)  Any  changes  in  the  State  laws  or 
regulations: 

(2)  Any  new  data  on  the  marine  mam¬ 
mal  stocks  or  the  marine  ecosystems  in 
question: 

(3)  All  available  harvest  data; 

(4)  A  summary  of  all  research  activity 
on  the  stocks  or  ecosystem  in  question; 

(5)  Any  changes  in  the  information 
provided  with  the  original  request  for 
approval; 


(6)  A  summary  of  all  enforcement  ac¬ 
tivity,  including  permits  issued,  skins 
sealed,  reports  under  permits,  investiga¬ 
tion  imdertaken  and  their  dispositions; 

(7)  Present  budget  and  staffing  levrf 
for  the  marine  mammal  activities; 

(8)  Any  other  information  which  the 
Director  may  request,  or  which  the  State 
deems  necessary  or  advisable. 

(c)  Each  State  having  approved  laws 
and  regulations  shall  file  a  special  re¬ 
port  within  30  days,  whenever  any  of  the 
following  occurs: 

(1)  A  proposed  change  in  a  relevant 
State  law  or  regulation  (amendments, 
repealers,  or  new  legislation  or  regula¬ 
tions),  which,  with  the  exception  of 
emergency  closing  of  seasons,  shall  not 
be  effective  until  the  Secretary  makes  a 
determination  pursuant  to  paragraph 

(d)  through  (f)  of  this  section;  or 

( 2 )  A  significant  natural  or  man-made 
occurrence  affecting  the  marine  ecosys¬ 
tem  or  the  stock  in  question;  or 

( 3  >  A  significant  violation  of  the  State 
management  program  including  any 
quotas  established  thereby. 

(d)  Upon  receipt  of  any  report  de¬ 
scribed  in  section  216.107(b)  or  216.107 
(c)  the  Director  shall,  in  consultation 
\vith  the  Marine  Mammal  Commission, 
determine  whether  or  not  the  State  laws 
and  regulations  and  any  programs  estab¬ 
lished  tliereby  continue  to  comply  with 
the  requirements  of  the  Act  and  this 
subpart. 

(e>  Whenever  the  Director  prelimi¬ 
narily  determines,  in  consultation  with 
the  Marine  Mammal  Conunission,  that 
any  State  laws  and  regulations  or  pro¬ 
grams  established  thereby  are  not  in 
compliance  with  the  requirements  of  this 
subpart,  he  shall  publish  notice  of  such 
preliminary  determination  in  the  Fed¬ 
eral  Register,  inviting  submission  from 
interested  persons,  within  30  days  of  the 
date  of  the  notice,  of  written  data,  views 
or  comments,  and  requests  for  hearing, 
with  respect  to  such  preliminary  deter¬ 
mination. 

(ft  As  soon  as  practicable  after  the 
30-day  comment  period  described  in  sec¬ 
tion  216.106(e),  the  Director,  in  consul¬ 
tation  with  the  Marine  Mammal  Com¬ 
mission,  shall  determine  whether  or  not 
to  finally  disapprove  the  State  laws  and 
regulations.  The  Director’s  determination 
shall  be  made  within  90  days  after  pub¬ 
lication  of  the  notice  described  in  sec¬ 
tion  216.106(e),  unless  a  hearing  is  held, 
in  which  case  the  determination  shall  be 
made  in  accordance  with  the  provision 
of  the  Administrative  Procedure  Act  and 
the  procedural  regulations  of  sotapart  O 
of  this  part. 

(g>  If  the  Director  makes  a  final  de¬ 
termination  to  disapprove  proposed 
changes  in  State  laws  and  regulations, 
the  State  shall,  at  the  Director’s  discre¬ 
tion,  have  the  option  of  retaining  its 
initially  approved  laws  and  regulations 
in  which  case  the  waiver  shall  remain  in 
effect.  All  final  determinations  of  dis¬ 
approval  shall  be  published  in  the  Fed¬ 
eral  Register;  upon  such  publication, 
unless  a  State  elects  within  30  days  to 
retain  its  originally  approved  laws  and 
regulations,  any  waiver  conditioned  upon 
approval  of  State  laws  and  regulations 


as  provided  in  this  subpart  shall  ter¬ 
minate,  and  the  moratorium  of  section 
101  of  the  Act  shall  be  reinstated  and 
supersede  such  State  laws  and  regula¬ 
tions. 

§  216.107  Notifieatiuu. 

’The  State  shall  immediately  notify  the 
Director  when  the  known  harvest  for  any 
species  or  population  stock  of  marine 
mammal  reaches  90  percent  of  the  nu¬ 
merical  extent  of  the  waiver  prescribed 
by  subpsrt  I  of  this  piart  for  that  species 
or  population  stock. 

§  216.108  Kiir«>r<'cm(‘iil. 

The  appropriate  official  in  each  State 
shall  utilize  such  methods  as  he  deems 
appropriate  to  assure  to  the  maximum 
extent  practicable  that  the  quotas,  sea¬ 
sons.  and  other  limitations  in  approved 
State  laws  and  regulations  are  not  ex¬ 
ceeded.  These  methods  may  include,  but 
are  not  limited  to,  fiatrols,  surveillance, 
investigation,  permit  recordkeeping  and 
reporting  requirements,  and  tagging  and 
marking  requirements. 

§  216.109  Waiverti  uf  tkc  Muratoriuiu. 

Subpart  I — Taking  and  Importation  of  Ma¬ 
rina  Mammals  for  Which  the  Moratorium 

Has  Been  Waived 

§  216.110  Purpo!4e  of  regulations. 

’The  regulations  contained  in  tiiis  sub¬ 
part  fulfill  the  requirements  of  section 
103  of  the  Marine  Mammal  Protection 
Act  of  1972  (the  “Act”),  for  regulations 
to  ensure  that  the  taking  and  importa¬ 
tion  of  each  species  or  population  stock 
of  marine  mammal  for  which  the  mora¬ 
torium  imposed  by  section  101  of  the 
Act  has  been  waived  will  not  be  to  the 
disadvantage  of  any  species  or  popula¬ 
tion  stock. 

§216.111  .Scope. 

(a)  ’The  provisions  of  this  subpart  ap¬ 
ply  with  respect  to  each  species  or  p<H}u- 
latfam  stock  only  after  (1)  the  Director 
has  made  a  decision  to  waive  the  mora¬ 
torium  on  such  species  or  population 
stock  pursuant  to  section  101(a)  (3)  (A) 
of  the  Act;  suid,  (2)  State  laws  and  regu¬ 
lations  relating  to  the  protection  and 
taking  of  such  species  provided  a  portion 
of  the  regulatory  scheme,  and  the  Direc¬ 
tor  has  approved  such  State  laws  and 
regulations  piursuant  to  section  109(a) 
(2)  of  the  Act  and  subpart  H  of  this  part. 

(b)  The  provisions  of  this  subpart, 
unless  specifically  stated,  apply  to  all 
taking  and/or  importation  of  each  spe¬ 
cies  of  marine  mammal  for  which  the 
moraUnrium  has  been  waived  other  than 
the  capture  of  live  animals  to  be  main- 
t.'iined  in  captivity  for  scientific  research 
or  public  display,  which  takings  and  care 
and  maintenance  standards  are  governed 
by  section  216.31  of  this  part. 

§  216.112  Definitiun8. 

For  purposes  of  this  part,  the  term 
“waters  off  Alaska”  means  waters  outside 
State  of  Alaska  Jurisdiction  and  west  of 
longitude  130*  W.,  north  of  latitude  50® 
N.,  east  of  the  U.S.-Russia  Convention 
Line  of  1867,  and  south  of  latitude  75®  N. 
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§  216.113  Taking;  of  Seale,  Sea  Lions, 
and  Beluga  Whales  (Alaska). 

(a)  Pursuant  to  sections  101(a)(3) 
(A) ,  103  and  109  of  the  Act,  and  subject 
to  the  terms  and  conditions  of  this  sec¬ 
tion,  the  moratorium  on  the  taking  of  the 
following  marine  mammals  within  the 
territory  of  the  State  of  Alaska  and  on 
the  high  seas  in  the  waters  off  Alaska 
is  waived  to  the  extent  provided,  effective 
with  the  publication  of  the  notice  of  ap¬ 
proval  of  the  laws  and  regulations  of  the 
State  of  Alaska  pursuant  to  section 


216.104(d)  of  this  part: 

Species:  extent 

Numerical 

Northern  (Steller)  Sea  Lion 

{Eumetopias  jubatus) _ 15,000 

Harbor  Seals  {Phoca  vitulina 

richardii)  _  6,600 

Spotted  (Largba)  Seals  (Phoca 

vitulina  largha) _  20, 000 

Ribbon  Seals  (Histriophoca 

fasciata)  _  600 

Ringed  Seals  (Pusa  hiapida) _  20,000 

Pacific  Bearded  Seals  (Erignathus 

harbatus)  _  9, 000 

Beluga  Whale  (Delphinapterus 

leucas)  _  360 


(b)  All  takings  of  marine  mammals  and 
all  activities  relating  thereto,  including 
those  conducted  by  Alaskan  natives, 
shall  be  conducted  in  accordance  with 
the  applicable  laws  and  regulations  of  the 
State  of  Alaska. 

(c)  Marine  mammals  may  be  taken 
piusuant  to  this  section  only  by  persons 
subject  to  the  Jurisdiction  of  the  State 
of  Alaska  and  duly  licensed  or  other¬ 
wise  authorized  in  writing  by  the  State, 
or  in  accordance  with  a  permit  issued 
pursuant  to  subsection  (h)  of  this  section. 

(d)  No  marine  mammal  or  product 
thereof  taken  under  the  provisions  of 
this  section  may  be  removed  from  the 
State  of  Alaska  or  from  the  waters  off 
Alaska  (except  to  the  State)  unless  it  is 
marked,  tagged,  or  otherwise  identified 
as  required  by  State  law  or  regulation 
and  such  mark,  tag,  or  other  identifica¬ 
tion  remains  on  the  part  or  product  xmtil 
the  final  stages  of  processing. 

(e)  Whenever  the  known  harvest  of 
any  species  or  population  stock  during 
any  regxilatory  year  reaches  the  nxunerl- 
cal  extent  of  the  waiver  provided  in  sub¬ 
section  (a)  of  this  section,  all  harvests 
of  such  species  or  stock  shall  be  ter¬ 
minated  in  order  to  ensure  that  the  ex¬ 
tent  of  the  waiver  will  not  be  exceeded. 

(f)  When  any  species  or  population 
stock  diminishes  below  its  range  of 
optimum  sustainable  population,  the 
moratorium  provided  for  in  section  101 
(a)  of  the  Act  will  be  reimposed  on  the 
taking  of  such  affected  species  of  popula¬ 
tion  stock  by  notice  published  in  the 
Federal  Register  by  the  Director. 

(g)  Any  violation  of  the  laws  and  reg¬ 
ulations  of  the  State  of  Alaska  by  those 
subject  to  the  Jurlsldction  of  the  State 
shall  be  a  violation  of  these  regulations 


and  may  be  punished  in  accordance  with 
the  procediu^  and  penalties  of  section 
105  of  the  Act  and  the  regulations  in  this 
part.  Those  persons  not  subject  to  the 
jurisdiction  of  the  State,  taking  or  im¬ 
porting  in  violation  of  these  r^ulations, 
may  be  punished  in  accordance  with  the 
procedures  and  penalties  of  section  105 
of  the  Act  and  the  regulations  in  this 
part. 

(h)  The  Director,  after  consultation 
with  the  State  of  Alaska,  may  issue  per¬ 
mits  to  non-residents  of  the  State  of 
Alaska  authorizing  the  taking  of  any 
marine  mammal  listed  in  this  section  in 
the  waters  off  Alaska.  Applications  for 
permits  shall  include: 

( 1 )  Name  and  address  of  applicant; 

( 2 )  Month  and  year  of  taking ; 

( 3 )  Quantity  to  be  taken ; 

(4)  Proposed  location  of  taking; 

(5)  Method  of  taking; 

(6)  Proposed  disposition  of  parts  and 
products  and  method  of  shipment;  and 

(7)  The  following  certification: 

I  hereby  certify  that  the  foregoing  in¬ 
formation  is  complete,  true  and  correct 
to  the  best  of  my  knowledge  and  belief.  I 
understand  that  this  information  is  sub¬ 
mitted  for  the  purpose  of  obtaining  the 
benefit  of  a  permit  imder  the  Marine 
Mammal  Protection  Act  of  1972  (16 
TT.S.C.  1361-1407)  and  regulations 
promulgated  thereimder,  and  that  any 
false  statement  may  subject  me  to  the 
criminal  penalties  of  18  U.S.C.  1001  or 
to  penalties  under  the  Marine  Mammal 
Protection  Act  of  1972,  and 

(8)  Signature  of  the  applicant; 

(i)  Permits  applied  for  imder  subsec¬ 
tion  (g)  shall  be  issued,  suspended, 
modified,  or  revoked,  pursuant  to  S  216.- 
33,  except  insofar  as  the  period  during 
which  the  permit  is  valid  may  be  modified 
or  ended  by  reimposition  of  the  mora¬ 
torium  or  any  closme  of  a  season  by  the 
State  of  Alaska. 

(J)  Permits  issued  imder  subsection 
(h)  shall  contain  such  terms  and  condi¬ 
tions  as  the  Director  may  deem  aiH>ro- 
priate  to  ensure  that  any  taking  and  sub¬ 
sequent  disposition  shall  be  in  accord¬ 
ance  with  the  Act,  with  these  regulations 
and  with  the  smplicable  provisions  of 
Alaska’s  approved  laws  and  regulations 
and  shall  include: 

(1)  The  number  of  animals  which  are 
authorized  to  be  taken ; 

(2)  The  location  from  which  they  may 
betaken; 

(3)  The  method  of  taking; 

(4)  The  period  during  which  the  per¬ 
mit  is  valid,  which  period  shall  be  subject 
to  reimposition  of  the  moratorium,  or 
any  closure  of  a  season  by  the  State  of 
Alaska; 

(5)  Any  requirements  for  reports  or 
rights  of  Inspectlcm  with  respect  to  any 
activities  carried  out  pursuant  to  the 
permit; 


(6)  The  conditions  of  sale  or  other  dis¬ 
position  of  any  parts  or  products  includ¬ 
ing  any  marking  requirements;  and 

(7)  A  reasonable  fee  covering  the  cost 
of  issuance  of  such  permit.  Including  an 
appropriate  apportionment  of  overhe^ 
and  administrative  expenses  of  the  De¬ 
partment  of  Conunerce.  In  no  event  will 
the  cost  be  less  than  the  fee  for  the  com¬ 
parable  nonresident  license  and/or  per¬ 
mit  issued  by  the  State  of  Alaska. 

(k)  Hides  from  animals  taken  pursu¬ 
ant  to  this  section  may  be  tanned  only 
by  a  tannery  registered  with  the  Director 
as  a  tannery  which  may  possess  and 
process  marine  mammal  products.  Any 
tannery  within  the  Jurisdiction  of  the 
United  States  may  ain>ly  to  the  Director 
for  registration  by  submitting  an  appli¬ 
cation  which  contains  the  following  in¬ 
formation: 

(i)  The  name  and  address  of  the  ap¬ 
plication; 

(ii)  A  description  of  the  applicant’s 
procediu^  for  receiving,  storing,  proc¬ 
essing,  and  shipping  materials; 

(iii)  A  pr(H>osaI  for  a  system  of  book¬ 
keeping  and/or  inventory  segregation  by 
which  the  applicant  could  maintain  ac¬ 
curate  recoil  of  marine  mammals  re¬ 
ceived  pursuant  to  this  section; 

(iv)  Such  other  information  as  tlie 
Director  may  request; 

(V)  A  certification  in  the  following 
language: 

I  hereby  certify  that  the  foregoing  in¬ 
formation  is  complete,  true,  and  correct 
to  the  best  of  my  knowledge  and  belief, 
I  understand  that  this  information  is 
submitted  for  the  purpose  of  obtaining 
a  benefit  under  the  Marine  Mammal  Pro¬ 
tection  Act  of  1972  (16  UJ5.C.  1361- 
1407)  and  regulations  promulgated 
thereimder,  and  that  any  false  statement 
may  subject  me  to  the  criminal  penal¬ 
ties  of  18  U.S.C.  1001. 

(vi)  The  signature  of  the  applicant. 

’The  sufficiency  of  the  application  shall 
be  determined  by  the  Director,  and  in 
that  connection,  he  may  waive  any  re¬ 
quirement  for  information  or  require  any 
elaboration  or  further  information 
deemed  necessary.  TTie  registration  of  a 
tannery  or  other  agent  shall  be  subject 
to  the  conditions  as  the  Director  pre¬ 
scribes,  which  may  include,  but  are  not 
limited  to  provisions  regarding  records, 
inventory  segregation,  reports  and  in¬ 
spection.  The  Director  may  charge  a 
reasonable  fee  for  such  applications,  in¬ 
cluding  an  appropriate  apportionment 
of  overhead  and  administrative  expenses 
of  the  Department  of  Commerce. 

Jack  W.  Oehringer, 
National  Marine 
Fisheries  Service. 

April  6.  1976. 
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